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Enforcement Program

I. Introduction

As EPA’s criminal enforcement program enters its second decade and
embarks on a period of unprecedented growth, this guidance establishes the
principles that will guide the exercise of investigative discretion by EPA Special
Agents. This guidance combines articulations of Congressional intent underlying
the environmental criminal provisions with the Office of Criminal Enforcement’s
(OCE) experience operating under EPA’s existing criminal case-screening

criteria.

In an effort to maximize our limited criminal resources, this guidance sets
out the specific factors that distinguish cases meriting criminal investigation from
those more appropriately pursued under administrative or civil judicial

authorities.

' This guidance incorporates by reference the policy document entitled Regional Enforcement
Management: Enhanced Regional Case Screening (December 3, 1990).

2 This memorandum is intended only as internal guidance to EPA. It is not intended to. does not.
and may not be relicd upon to, create a right or benetit. substantive or procedural, enforceable at law by a
party to litigation with the United States, nor does this guidance in any way limit the lawtul enforcement
prerogatives, including administrative or civil enforcement actions., of the Department of Justice and the
Environmental Protection Agency.
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Indeed, the Office of Criminal Enforcement has an obligation to the
American public, to our colleagues throughout EPA, the regulated community,
Congress, and the media to instill confidence that EPA’s criminal program has
the proper mechanisms in place to ensure the discriminate use of the powerful law

enforcement authority entrusted to us.
II. Legislative Intent Regarding Case Selection

The criminal provisions of the environmental laws are the most powerful
enforcement tools available to EPA. Congressional intent underlying the
environmental criminal provisions is unequivocal: criminal enforcement authority

should target the most significant and egregious violators.

The Pollution Prosecution Act of 1990 recognized the importance of a
strong national environmental criminal enforcement program and mandates
additional resources necessary for the criminal program to fulfill its statutory
mission. The sponsors of the Act recognized that EPA had long been in the
posture of reacting to serious violations only after harm was done, primarily due
to limited resources. Senator Joseph I. Lieberman (Conn.), one of thc co-
sponsors of the Act, explained that as a result of limited resources, "... few cases
are the product of reasoned or targeted focus on suspected wrongdoing." He also
expressed his hope that with the Act’s provision of additional Special Agents, ".
EPA would be able to bring cases that would have greater deterrent value than

those currently being brought."

Further illustrative of Congressional intent that the most serious of
violations should be addressed by criminal enforcement authority is the legislative
history concerning the enhanced criminal provisions of RCRA:

(The criminal provisions were] intended to prevent abuses of the permit
system by those who obtain and then knowingly disregard them. It [RCRA
sec. 3008(d)] is not aimed at punishing minor or technical variations from
permit regulations or conditions if the facility operator is acting responsibly.
The Department of Justice has exercised its prosecutorial discretion
responsibly under similar provisions in other statutes and the conferees
assume that, in light of the upgrading of the penalties from misdemeanor to
felony, similar care will be used in deciding when a particular permit
violation may warrant criminal prosecution under this Act. H.R. Conf.
Rep. No. 1444, 96th Cong., 2d Sess. 37, reprinted in 1980 U.S. Code Cong.

& Admin. News 5036.



While EPA has doubled its Special Agent corps since passage of the
Pollution Prosecution Act, and has achieved a presence in nearly all federal
judicial districts, it is unlikely that OCE will ever be large enough in size to fully
defeat the ever-expanding universe of environmental crime. Rather, OCE must
maximize its presence and impact through discerning case-selection, and then
proceed with investigations that advance EPA’s overall goal of regulatory
compliance and punishing criminal wrongdoing.

III. Case Selection Process’

The case selection process is designed to identify misconduct worthy of
criminal investigation. The case selection process is not an effort to establish legal

sufficiency for prosecution. Rather, the process by which potential cases are
analyzed under the case selection criteria will serve as an affirmative indication

that OCE has purposefully directed its investigative resources toward deserving
cases.

This is not to suggest that all cases meeting the case selection criteria will
proceed to prosecution. Indeed, the exercise of investigative discretion must be

clearly distinguished from the exercise of prosecutorial discretion. The
employment of OCE’s investigative discretion to dedicate its investigative authority
is, however, a critical precursor to the prosecutorial discretion later exercised by

the Department of Justice.*

At the conclusion of the case selection process, OCE should be able to
articulate the basis of its decision to pursue a criminal investigation, based on the
case selection criteria. Conversely, cases that do not ultimately meet the criteria
to proceed criminally, should be systematically referred back to the Agency’s civil
enforcement office for appropriate administrative or civil judicial action, or to a

state or local.prosecutor.

IV. Case Selection Criteria

The criminal case selection process will be guided by two general
measures - significant environmental harm and culpable conduct.

3 The case selection proccss must not be confused with the Regional Case Screening Process. The
relationship between the Regional Casc Screening Process and case selection are discussed further at "VI.",

helow.

* Exercise of this prosecutorial discretion in all criminal cases is governed by the principles set forth
in the Department of Justice's Principies of Federal Prosccution.
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A. Significant Environmental Harm

The measure of significant environmental harm should be broadly
construed to include the presence of actual harm, as well as the threat of
significant harm, to the environment or human health. The following factors serve
as indicators that a potential case will meet the measure of significant

environmental harm.

Factor 1. Actual harm will be demonstrated by an illegal discharge, release
or emission that has an identifiable and significant harmful impact on human
health or the environment. This measure will generally be self-evident at the time

of case selection.’

Factor 2. The threat of significant harm to the environment or human
health may be demonstrated by an actual or threatened discharge, release or
emission. This factor may not be as readily evident, and must be assessed in light

of all the facts available at the time of case selection.

Factor 3. Failure to report an actual discharge, release or emission within
the context of Factors 1 or 2 will serve as an additional factor favoring criminal
investigation. While the failure to report, alone, may be a criminal violation, our
investigative resources should generally be targeted toward those cases in which
the failure to report is coupled with actual or threatened environmental harm.

Factor 4. When certain illegal conduct appears to represent a trend or
common attitude within the regulated community, criminal investigation may
provide a significant deterrent effect incommensurate with its singular
environmental impact. While the single violation being considered may have a
relatively insignificant impact on human health or the environment, such
violations, if multiplied by the numbers in a cross-section of the regulated
community, would result in significant environmental harm.

B. Culpable Conduct

The measure of culpable conduct is not necessarily an assessment of
criminal intent, particularly since criminal intent will not always be readily evident
at the time of case selection. Culpable conduct, however, may be indicated at the
time of case selection by several factors.

5 When this factor involves a fact situation in which the risk of harm is so great, so immediate and/or
irremediable, OCE will always cooperatc and coordinate with EPA’s civil enforcement authorities to seek
appropriate injunctive or remedial action.



Factor 1. History of repeated violations.

While a history of repeated violations is not a prerequisite to a criminal
investigation, a potential target's compliance record should always be carefully
examined. When repeated enforcement activities or actions, whether by EPA, or
other federal, state and local enforcement authorities, have failed to bring a
violator into compliance, criminal investigation may be warranted. Clearly, a
history of repeated violations will enhance the government’s capacity to prove
that a violator was aware of environmental regulatory requirements, had actual
notice of violations and then acted in deliberate disregard of those requirements.

Factor 2. Deliberate misconduct resulting in violation.

Although the environmental statutes do not require proof of specific intent,
evidence, either direct or circumstantial, that a violation was deliberate will be a
major factor indicating that criminal investigation is warranted.

Factor 3. Concealment of misconduct or falsification of required
records. '

In the arena of self-reporting, EPA must be able to rely on data received
from the regulated community. If submitted data are false, EPA is prevented
from effectively carrying out its mandate. Accordingly, conduct indicating the
falsification of data will always serve as the basis for serious consideration to

proceed with a criminal investigation.

Factor 4. Tampering with monitoring or control equipment.

The overt act of tampering with monitoring or control equipment leads to
the certain production of false data that appears to be otherwise accurate. The
consequent submission of false data threatens the basic integrity of EPA’s data
and, in turn, the scientific validity of EPA’s regulatory decisions. Such an assault
on the regulatory infrastructure calls for the enforcement leverage of criminal

investigation.

Factor S. Business operation of pollution-related activities without a
permit, license, manifest or other required documentation.

Many of the laws and regulations within EPA’s jurisdiction focus on
inherently dangerous and strictly regulated business operations. EPA’s criminal
enforcement resources should clearly pursue those violators who choose to ignore
environmental regulatory requirements altogether and operate completely outside

of EPA’s regulatory scheme.



V. Additional Considerations when Investigating Corporations

While the factors under measures IV. A and B, above, apply equally to
both individual and corporate targets, several additional considerations should be

taken into account when the potential target is a corporation.

In a criminal environmental xnvcsugatxon, OCE should always investigate
individual cmployccs and their corporatc employers who may be culpable. A
corporation is, by law, responsible for the criminal act of its officers and
employees who act within the scope of their employment and in furtherance of the
purposes of the corporation. Whether the corporate officer or employee
personally commits the act, or directs, aids, or counsels other employees to do so
is inconsequential to the issue of corporate culpability.

Corporate culpability may also be indicated when a company performs an
environmental compliance or management audit, and then lcnowmgly fails to
promptly remedy the noncompliance and correct any harm done.” On the other
hand, EPA polxcy strongly encourages self-monitoring, self-disclosure, and self-
correction.? When self-auditing has been conducted (followed up by prompt
remediation of the noncompliance and any resulting harm) and full, complete
disclosure has occurred, the company’s constructive activities should be considered
as mitigating factors in EPA’s exercise of investigative discretion. Therefore, a
violation that is voluntarily revealed and fully and promptly remedied as part of a
corporation’s systematic and comprehensive self-evaluation program generally will
not be a candidate for the expenditure of scarce criminal investigative resources.

V1. Other Case Selection Considerations

EPA has a full range of enforcement tools available - administrative, civil-
judicial, and criminal. There is universal consensus that less flagrant violations
with lesser environmental consequences should be addressed through
administrative or civil monetary penalties and remedial orders, while the most
serious environmental violations ought to be investigated criminally. The
challenge in practice is to correctly distinguish the latter cases from the former.

S The term "corporate” or “corporation”, as used in this guidance, describes any business eatity,

whether legally incorporated or not.

"In cases of self-auditing and/or voluntary disclosure, the exercise of prosecutorial discretion is

addressed in the Department of Justice policy document entitled "Factors in Decisions on Criminal
Prosecutions for Environmental Violations in the Context of Significant Voluntary Compliance or

Disclosure Efforts by the Violator” (July 1, 1991).

8 see EPA’s policy on environmental audits, published at 51 Fed. Reg. 25004 (July 9. 1986)
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The case-selection factors described in this guidance should provide the
foundation for the communication process that necessarily follows in the Regional
Case Screening Process. This guidance envisions application of the case-selection
factors first, to be followed by the recurring scrutiny of cases during the Regional

Case Screening process..

The fundamental purpose of Regional Case Screening is to consider
criminal enforcement in the greater context of all available EPA enforcement and
environmental response options, to do so early (at the time of each case opening)
before extensive resources have been expended; and to identify, prioritize, and
target the most egregious cases. Regional Case Screening is designed to be an
ongoing process in which enforcement cases are periodically reviewed to assess
not only the evidentiary developments, but should also evaluate the clarity of the
legal and regulatory authorities upon which a given case is being developed.’

In order to achieve the objectives of case screening, all cases originating
within the OCE must be presented fully and fairly to the appropriate Regional
program managers. Thorough analysis of a case using the case-selection factors
will prepare OCE for a well-reasoned presentation in the Regional Case Screening
process. Faithful adherence to the OCE case-selection process and active
participation in the Regional Case Screening Process will serve to eliminate
potential disparities between Agency program goals and priorities and OCE’s
undertaking of criminal investigations.

Full and effective implementation of these processes will achieve two
important results: it will ensure that OCE’s investigative resources are being
directed properly and expended efficiently, and it will foreclose assertions that
EPA’s criminal program is imposing its powerful sanctions indiscriminately.

VII. Conclusion

The manner in which we govern ourselves in the use of EPA’s most

powerful enforcement tool is critical to the effective and reliable performance of

our responsibilities, and will shape the reputation of this program for years to
come. We must conduct ourselves in keeping with these principles which ensure
the prudent and proper execution of the powerful law enforcement authorities

entrusted to us.

? The legal structure upon which a criminal case is built - e.g., statutory, regulatory, case law.

preamble language and interpretative Ictters - must also be analyzed in terms of Agency enforcement
practicc under these authorities. Thorough discussion of this issue is bevond the scope of this document.
but generally, when the clarity of the underlying legal authority is in dispute, the more appropriate vehicle
for resolution lies, most often, in a civil or administrative setting.
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U.S. Department of Justice
Guidance on Environmental Criminal Prosecution Factors
Including Environmental Audits

(July 1, 1991)

FACTORS IN DECISIONS ON CRIMINAL
PROSECUTION FOR ENVIRONMENTAL
VIOLATIONS IN THE CONTEXT OF
SIGNIFICANT VOLUNTARY COMPLI-
ANCE OR DISCLOSURE EFFORTS
BY THE VIOLATOR

L Introduction

It is the policy of the Department of Justice to
encourage self-auditing, self-policing and voluntary
disclosure of environmental violations by the regula-
ted community by indicating that these activities are
viewed as mitigating factors in the Department’s ex-
ercise of criminal environmental enforcement discre-
tion. This document is intended to describe the fac-
tors that the Department of Justice considers in de-
ciding whether to bring a criminal prosecution for a
violation of an environmental statute, so that such
prosecutions do not create a disincentive to or under-
mine the goal of encouraging critical self-auditing,
self-policing, and voluntary disclosure. It is designed
to give federal prosecutors direction concerning the
exercise of prosecutorial discretion in environmental
criminal cases and, to ensure that such discretion is
exercised consistently nationwide. It is also intended
to give the regulated community a sense of how the
federal government exercises its criminal
prosecutorial discretion with respect to such factors
as the defendant’s voluntary disclosure of violations,
cooperation with the government in investigating
the violations, use of environmental audits and other
procedures to ensure compliance with all applicable
environmental laws and regulations, and use of mea-
sures to remedy expeditiously and completely any
violations and the harms caused thereby.

This guidance and the examples contained herein
provide a framework for the determination of
whether a particular case presents the type of cir-
cumstances in which lenience would be appropriate.

IL Factors to be Considered

Where the law and evidence would otherwise be
sufficient for prosecution, the attorney for the De-
partment should consider the factors contained here-
in, to the extent they are applicable, along with any
other relevant factors, in determining whether and
how to prosecute. It must be emphasized that these
are examples of the types of factors which could be

-2 BNA’'s Exviroumentai Due Diligense Guide

relevant. They do not constitute a definitive recipe or
checklist of requirements. They merely illustrate
some of the types of information which is relevant to
our exercise of prosecutorial discretion.

It is unlikely that any one factor will be dispositive
in any given case. All relevant factors are considered
and given the weight deemed appropriate in the par-
ticular case. See Federal Principles of Prosecution
gJ.S. g;pt. of Justice, 1980), Comment to Part A.2;

art B.3.

A. Voluntary Disclosure
The attorney for the Department should consider

" whether the person ! made a voluntary, timely and

complete disclosure of the matter under investiga-
tion. Consideration should be given to whether the
person came forward promptly after discovering the
noncompliance, and to the quantity and quality of
information provided. Particular consideration
should be given to whether the disclosure substan-
tially aided the government’s investigatory process,
and whether it occurred before a law enforcement or
regulatory authority (federal, state or local authori-
ty) had already obtained knowledge regarding non-
compliance. A disclosure is not considered to be “vol-
untary” if that disclosure is already specifically re-
quired by law, regulation, or permit. 2

B. Cooperation

The attorney for the Department should consider
the degree and timeliness of cooperation by the per-
son. Full and prompt cooperation is essential, wheth-
er in the context of a voluntary disclosure or after
the government has independently learned of a viola-
tion. Consideration should be given to the violator’s
willingness to make all relevant information (includ-

1As used in this document, the terms “person” and “vio-
lator” are intended to refer to business and nonprofit enti-
ties as well ag individuals.

2For example, any person in charge of a vessel or of an on
shore facility or an offshore facility is required to notify
the appropriate agency of the United States Government
of any discharge of. 0il or 2 hazardous substance into or
upon inter alia the navigable waters of the United States.
Section 311(b)(5) of the Clean Water Act, 33 U.S.C.
1321(b)(5), as amended by the Oil Pollution Act of 1990,
Pub. L. 101-380, §4301(a), 104 Stat. 485, 533 (1990).

[App. 501.1151]
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ing the complete results of any internal or external
investigation and the names of all potential wit-
nesses) available to government investigators and
prosecutors. Consideration should also be given to
the extent and quality of the violator’s assistance to
the government’s investigation.

C. Preventive Measures and Compliance
Programs

The attorney for the Department should consider
the existence and scope of any regularized, intensive,
and comprehensive environmental compliance pro-
gram; such a program may include an environmental
compliance or management audit. Particular consid-
eration should be given to whether the compliance or
audit program includes sufficient measures to identi-
fy and prevent future noncompliance, and whether
the program was adopted in good faith in a timely
manner.

Compliance programs may vary but the following
questions should be asked in evaluating any pro-
gram: Was there a strong institutional policy to
comply with all environmental requirements? Had
safeguards beyond those required by existing law

" been developed and implemented to prevent noncom-
pliance from occurring? Were there regular proce-
dures, including internal or external compliance and
management audits, to evaluate, detect, prevent and
remedy circumstances like those that led to the non-
compliance? Were there procedures and safeguards
to ensure the integrity of any audit conducted? Did
the audit evaluate all sources of pollution (ie., all
media), including the possibility of cross-media
transfers of pollutants? Were the auditor’s recom-
mendations implemented in a timely fashion? were
adequate resources committed to the auditing pro-
gram and to implementing its recommendations?
Was environmental compliance a standard by which
employee and corporate departmental performance

was judged?
D. Additional Factors Which May Relevant
1. Pervastveness of Noncompliance

Pervasive noncompliance may indicate systemic or
repeated participation in or condonation of criminal
behavior. It may also indicate the lack of a meaning-
ful compliance program. In evaluating this factor,
the attorney for the Department should consider,
among other things, the number and level of employ-
ees participating in the unlawful activities and the
obviousness, seriousness, duration, history, and fre-
quency of noncompliance.

492 Published by The Burean of Nateual Affairs, Inc.
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2. Internal Disciplinary Action

Effective internal disciplinary action is crucial to
any compliance program. The attorney for the De-
partment should consider whether there was an ef-
fective system of discipline for employees who violat-
ed company environmental compliance policies. Did
the disciplinary system establish an awareness in
other employees that unlawful conduct would not be
condoned?

3. Subsequent Compliance Efforts

The attorney for the Department should consider
the extent of any efforts to remedy any ongoing non-
compliance. The promptness and completeness of
any action taken to remove the source of the non-
compliance and to lessen the environmental harm
resulting from the noncompliance should be consid-
ered. Considerable weight should be given to prompt,
good-faith efforts to reach environmental compli-
ance agreements with federal or state authorities, or
both. Full compliance with such agreements should
be a factor in any decision whether to prosecute.

II1. Application of These Factors to
Hypothetical Examples?

These examples are intended to assist federal pros-
ecutors in their exercise of discretion in evaluating
environmental cases. The situations facing prosecu-
tors, of course, present a wide variety of fact pat-
terns. Therefore, in a given case, some of the criteria
may be satisfied while others may not. Moreover,
satisfaction of various criteria may be a matter of
degree. Consequently, the effect of a given mix of
factors also is a matter of degree. In the ideal situa-
tion, if a company fully meets all of the criteria, the
result may be a decision not to prosecute that com-
pany criminally. Even if satisfaction of the criteria
is not complete, still the company may benefit in
terms of degree of enforcement response by the gov-
ernment. The following hypothetical examples are
intended to illustrate the operation of these guide-
lines.

Ezample I:

This is the ideal case in terms of criteria satisfac-
tion and consequent prosecution leniency.

3While this policy applies to both individuals and organi-
zational violators, these examples focus particularly upon
situations involving organizations.

[App. 501.1151]
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1. Company A regularly conducts a comprehensive
audit of its compliance with environmental re-
quirements.

2. The audit uncovers information about employ-
ees’ disposing of hazardous wastes by dumping
them in an unpermitted location.

8. An internal company investigation confirms the
audit information. (Depending upon the nature of
the audit, this follow-up investigation may be un-
necessary.) . :

4. Prior to the violations the company had a sound
compliance program, which included clear policies,
lemployee training, and a hotline for suspected vio-
ations.

5. As soon as the company confirms the violations,
it discloses all pertinent information to the appro-
priate government agency; it undertakes compli-
ance planning with that agency; and it carries out
satisfactory remediation measures.

6. The company also undertakes to correct any
false information previously submitted to the gov-
ernment in relation to the violations.

7. Internally the company disciplines the employ-
ees actually involved in the violations, including
any supervisor who was lax in preventing or de-
tecting the activity. Also, the company reviews its
compliance program to determine how the viola-
tions slipped by and corrects the weaknesses found
by that review.

8. The company discloses to the government the
names of the employees actually responsible for
the violations, and it cooperates with the govern-
ment by providing documentation necessary to the
investigation of those persons.

Under these circumstances Company A would
stand a good chance of being favorably considered
for prosecutorial leniency, to the extent of not being
criminally prosecuted at all. The degree of any le-
niency, however, may turn upon other relevant fac-
tors not specifically dealt with in these guidelines.t

Example 2:

At the opposite end of the scale is Company Z,
which meets few of the criteria. The likelihood of

4For example, if the company had a long history of non-

. compliance, the compliance audit was done only under

pressure from regulators, and a timely audit would have
ended the violations much sooner, those circumstances
would be considered.

prosecutorial leniency, therefore, is remote. Com-
pany Z's circumstances may include any of the fol-
lowing: ,

1. Because an employee has threatened to report a
violation to federal authorities, the company is
afraid that investigators may begin looking at it.
An audit is undertaken, but it focuses only upon
the particular violation, ignoring the possibility
that the violation may be indicative of widespread
activities in the organization.

2. After completing the audit, Company Z reports
the violations discovered to the government.

3. The company had a compliance program, but it
was effectively no more than a collection of paper.
No effort is made to disseminate its content, im-
press upon employees its significance, train em-
ployees in its application, or oversee its implemen-
tation.

4. Even after “discovery” of the violation the com-
pany makes no effort to strengthen its compliance
procedures.

5. The company makes no effort to come to terms
with regulators regarding its violations. It resists
any remedial work and refuses to pay any mone-
tary sanctions.

6. Because of the non-compliance, information
submitted to regulators over the years has been
materially inaccurate, painting a substantially
false picture of the company’s true compliance sit-
uation. The company fails to take any steps to
correct that inaccuracy. ”

7. The company does not cooperate with prosecu-
tors in identifying those employees (including
managers) who actually were involved in the viola-
tion, and it resists disclosure of any documents
relating either to the violations or to the responsi-
ble employees.

In these circumstances leniency is unlikely. The
only positive action is the so-called audit, but that
was so narrowly focused as to be of questionable
value, and it was undertaken only to head off a possi-
ble criminal investigation. Qtherwise, the company
demonstrated no good faith either in terms of com-
pliance efforts or in assisting the government in ob-
taining a full understanding of the violation and dis-
covering its sources. '

Nonetheless, these factors do not assure a criminal
prosecution of Company Z. As with Company A,
above, other circumstances may be present which

[App. 501.1151]
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affect the balance struck by prosecutors. For exam-
ple, the effect of the violation (because of substance,
duration, or amount) may be such that prosecutors
would not consider it to be an appropriate criminal

case. Administrative or civil proceedings ma.y be~

considered a more appropriate response o
Other ezamples:

Between these extremes there is a range of pos-
sibilities. The presence, absence, or degree of any
criterion may affect the prosecution’s exercise of dis-
cretion. Below are some examples of such effects:

1. In a situation otherwise similar to that of Com-
pany A, above, Company B performs an audit that
is very limited in scope and probably reflects no
more than an effort to avoid prosecution. Despite

. that .background, Company B is cooperative in
terms of both bringing itself into compliance and
providing information regarding the crime and its
perpetrators. The result could be any of a number
of outcomes, including prosecution of a lesser
charge or a decision to prosecute the individuals
rather than the company.

2. Again the situation is similar to Company A’s
but Company C refuses to reveal any information
regarding the individual violators. The likelihood
of the government’s prosecuting the company are
substantially increased.

3. In another situation similar to Company A’s,
Company D chooses to “sit on“ the audit and take
corrective action without telling the government.
The government learns of the situation months or
years after the fact.

A complicating fact here is that environmental
regulatory programs are self policing: they include a
substantial number of reporting requirements. If re-
ports which in fact presented false information are
allowed to stand uncorrected, the reliability of this
system is undermined. They also may lead to adverse
and unfair impacts upon other members of the regu-
lated community. For example, Company D failed to
report discharges of X contaminant into a municipal
sewer system, discharges that were terminated as a
result of an audit. The sewer authority, though,
knowing only that there have been excessive loadings
of X, but not knowing that Company D was a source,
tightens limitations upon all known sources of X.
Thus, all of those sources incur additional treatment
expenses, but Company D is unaffected. Had Com-
pany D revealed its audit results, the other compa-
nies would not have suffered unnecessary expenses.

-2 . Published by The Barvas of Natienal Affairs, Ine.
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In some situations, moreover, failure to report is a
crime. See e.g., 33 U.S.C. §1321(b)(5) and 42 U.S.C. §
9603(b). To illustrate the effect of this factor, consid-
er Company E, which conducts a thorough audit and
finds that hazardous wastes have been disposed of by
dumping them on the ground. The company cleans
up the area and tightens up its compliance program,
but does not reveal the situation to regulators. As-
suming that a reportable quantity of a hazardous
substance was released, the company was under a
legal obligation under 42 U.S.C. §9603(b) to report
that release as soon as it had knowledge of it, there-
by allowing regulators the opportunity to assure
proper clean up. Company E’s knowmg failure to
report the release upon learning of it is itself a felo-
nY

_In the cases of both Company D and Company E,
consideration would be given by prosecutors for re-
medial efforts; hence prosecution of fewer or lesser
charges xmght result. However, because Company
D’s silence adversely affected others who are entitled
to fair regulatory treatment and because Company E
deprived those legally responsible for evaluating
cleanup needs of the ability to carry out their func-
tions, the likelihood of their totally escaping crimi-
nal prosecution is significantly reduced.

4. Company ¥s situation is similar to that of Com-
pany B. However, with regard to the various viola-
tions shown by the audit, it concentrates upon cor-
recting only the easier, less expensive, less significant
among them. Its lackadaisical approach to correc-
tion does not make it a strong candidate for leniency.

5. Company G is similar to Company D in that it
performs an audit and finds violations, but does not
bring them to the government’s attention. Those vio-
lations do not involve failures to comply with report-
ing requirements. The company undertakes a pro-
gram of gradually correcting its violations. When
the government learns of the situation, Company G
still has not remedied its most significant violations,
but claims that it certainly planned to get to them.
Company G could receive some consideration for its
efforts, but its failure to disclose and the slowness of
its remedial work probably mean that it cannot ex-
pect a substantial degree of leniency.

6. Comprehensive audits are considered positive ef-
forts toward good faith compliance. However, such
audits are not indispensable to enforcement leniency.
Company H's situation is essentially idemtical to
that of Company A, except for the fact that it does
not undertake a comprehensive audit. It does not
have a formal audit program, but, as a part of its

[App. 501.1151]
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efforts to ensure compliance, does realize that it is
committing an environmental violation. It thereafter
takes steps otherwise identical to those of Company
A in terms of compliance efforts and cooperation.
Company H is also a likely candidate for leniency,
including possibly no criminal prosecution.

In sum, mitigating efforts made by the regulated
community will be recognized and evaluated. The
greater the showing of good faith, the more likely it
will be met with leniency. Conversely, the less good
faith shown, the less likely that prosecutorial discre-
tion will tend toward leniency.

IV. Nature of this Guidance

This guidance explains the current general prac-
tice of the Department in making criminal prosecu-
tive and other decisions after giving consideration to
the criteria described above, as well as any other
criteria that are relevant to the exercise of criminal
prosecutorial discretion in a particular case. This
discussion is an expression of, and in no way departs
from, the long tradition of exercising prosecutorial
discretion. The decision to prosecute “generally rests
entirely in (the prosecutor’s] discretion.”
Bordenkircher ». Hayes, 434 U.S. 357, 364 (1978).5

SAlthough some statutes have occasionally been held to
require civil enforcement actions, see, a.g, Duniop ».
Bachowski, 421 U.S. 560 (1975), those are unusual cases,
and the general rule is that both civil and criminal en-
forcement is at the enforcement agency’s discretion where
not prescribed by law. Heckler v. Chaney, 470 U.S, 821,
830-35 (1985); Cutler v. Hayes, 818 F.2d 879, 898 (D.C. Cir.
1987) (decisions not to enforce are not reviewable unless
the statute provides an “inflexible mandate™).
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This discretion is especially firmly held by the crimi-
nal prosecutor® The criteria set forth above are
intended only as internal guidance to Department of
Justice attorneys. They are not intended to, do not,
and may not be relied upon to create a right or bene-
fit, substantive or procedural, enforceable at law by a
party to litigation with the United States, nor do
they in any way limit the lawful litigative preroga-
tives, including civil enforcement actions, of the De-
partment of Justice or the Environmental protection
Agency. They are provided to guide the effective use
of limited enforcement resources, and do not derive
from, find their basis in, nor constitute any legal
requirement, whether constitutional, statutory, or
otherwise, to forego or modify any enforcement ac-
tion or the use of any evidentiary material. See Prin-
ciples of Federal Prosecution (U.S. Dept. of Justice,
1980) p. 4; United States Attorneys’ Manual (U.S.
Dept. of Justice, 1986) 1-1.000.

$Newman v. Unitsd States, 382 F.2d 479, 480 (D.C. Cr.
1967). —
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EPA Policy on Environmental Auditing
(Published at 50 FR 46504, November 8, 1985; Revised 51 FR 25004, July 9, 1986)

ENVIRONMENTAL AUDITING POLICY
STATEMENT

1. Preamble [Omitted]

I1. General EPA Policy on Environmental
Auditing

A. Introduction

Environmental auditing is a systematic, docu-
mented, periodic and objective review by regulated
entities! of facility operations and practices related
to meeting environmental requirements. Audits can
be designed to accomplish any or all of the following:
verify compliance with environmental requirements;
evaluate the effectiveness of environmental manage-
ment systems already in place; or assess risks from
regulated and unregulated materials and practices.

Auditing serves as a quality assurance check to
help improve the effectiveness of basic environmen-
tal management by verifying that management
practices are in place, functioning and adequate. En-
vironmental audits evaluate, and are not a substitute
for, direct compliance activities such as obtaining
permiits, installing controls, monitoring compliance,
reporting violations, and keeping records. Environ-
mental auditing may verify but does not include ac-
tivities required by law, regulation or permit (e.g.,
continuous emissions monitoring, composite correc-
tion plans at wastewater treatment plants, etc.). Au-
dits do not in any way replace regulatory agency
inspections. However, environmental audits can im-
prove compliance by complementing conventional
federal, state and local oversight.

The appendix to this policy statement outlines
some basic elements of environmental auditing (e.g.,
auditor independence and top management support)
for use by those considering implementation of effec-
tive auditing programs to help achieve and maintain
compliance. Additional information on environmen-
tal auditing practices can be found in various pub-
lished materials.?

1“Regulated entities” include private firms and public
agencies with facilities subject to environmental regula-
tion. Public agencies can include federal, state or local
agencies as well as special-purpose organizations such as
regional sewage commissions.

2Gee, e.g., “Current Practices in Environmental Audit-

2-92 Eavireumental Due Diligenes Guide

Environmental auditing has developed for sound
business reasons, particularly as a2 means of helping
regulated entities manage pollution control affirma-
tively over time instead of reacting to crises. Audit-
ing can result in improved facility environmental
performance, help communicate effective solutions to
common environmental problems, focus facility
managers’ attention on current and upcoming regu-
latory requirements, and generate protocols and
checklists which help facilities better manage them-
selves. Auditing also can result in better-integrated
management of environmental hazards, since audi-
tors frequently identify environmental liabilities
which go beyond regulatory compliance. Companies,
public entities and federal facilities have employed a
variety of environmental auditing practices in recent
years. Several hundred major firms in diverse indus-
tries now have environmental auditing programs, al-
though they often are known by other names such as
:lssessment. survey, surveillance, review or apprais-

While auditing has demonstrated its usefulness to
those with audit programs, many others still do not
audit. Clarification of EPA’s position regarding au-
diting may help encourage regulated entities to es-
talxblish audit programs upgrade systems already in
place.

B. EPA Encourages the Use of Environmental Au-
diting

. EPA encourages regulated entities to adopt sound
environmental management practices to improve en-
vironmental performance. In particular, EPA en-
courages regulated entities subject to environmental
regulations to institute environmental auditing pro-
grams to help ensure the adequacy of internal sys-
tems to achieve, maintain and monitor compliance.
Implementation of environmental auditing pro-
grams can result in better identification, resolution
and avoidance of environmental problems, as well as
improvements to management practices. Audits can
be conducted effectively by independent internal or
third party auditors. Larger organizations generally

ing,” EPA Report No. EPA-230-09-83-006. February 1984
“Annotated Bibliography on Environmental Auditing.”
Fifth Edition, September 1985, both available from: Regu-
latory Reform Staff, PM-223, EPA, 401 M Street SW,
Washington, DC 20460.
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have greater resources to devote to an internal audit
team, while smaller entities might be more likely to
use outside auditors.

Regulated entities are responsible for taking all
necessary steps to ensure compliance with environ-
mental requirements, whether or not they adopt au-
dit programs. Although environmental laws do not
require a regulated facility to have an auditing pro-
gram, ultimate responsibility for the environmental
performance of the facility lies with top manage-
ment, which therefore has a strong incentive to use
reasonable means, such as environmental auditing,
to secure reliable information of facility compliance
status.

EPA does not intend to dictate or interfere with
the environmental management practices of private
or public organizations. Nor does EPA intend to
mandate auditing (though in certain instances EPA
may seek to include provisions for environmental
auditing as part of settlement agreements, as noted
below). Because environmental auditing systems
have been widely adopted on a voluntary basis in the
past, and because audit quality depends to a large
degree upon genuine management commitment to
the program and its objectives, auditing should re-
main a voluntary activity.

ITI1. EPA Policy on Specific Environmental Aun-

.. diting Issues

A. Agency Requests for Audit Reports

EPA has broad statutory authority to request rel-
evant information on the environmental compliance
status of regulated entities. However, EPA believes
routine Agency requests for audit reports® could
inhibit auditing in the long run, decreasing both the
quantity and quality of audits conducted. Therefore,
as a matter of policy, EPA will not routinely request
environmental audit reports.

EPA’s authority to request an audit report, or rel-
evant portions thereof, will be exercised on a case-
by-case basis where the Agency determines it is
needed to accomplish a statutory mission, or where
the Government deems it to be material to a crimi-

3An “environmental audit report” is a written report
which candidly and thoroughly presents findings from a
review, conducted as part of an environmental audit as
described in section ITA, of facility environmental perfor-
mance and practices. An audit report is not a substitute
for compliance monitoring reports or other reports or
recor@s which may be required by EPA or other regulatory
agencies.
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nal investigation. EPA expects such requests to be
limited, most likely focused on particular informa-
tion needs rather than the entire report, and usually
made where the information needed cannot be ob-
tained from monitoring, reporting or other data oth-
erwise available to the Agency. Exampies would like-
ly include situations where: audits are conducted un-
der consent decrees or other settiement agreements;
a company has placed its management practices at
issue by raising them as a defense; or state of mind
or intent are a relevant element of inquiry, such as
during a criminal investigation. This list is illustra-
tive rather than exhaustive, since there doubtless
will be other situations, not subject to prediction, in
which audit reports rather than information may be
required.

EPA acknowledges regulated entities’ need to self-
evaluate environmental performance with some
measure of privacy and encourages such activity.
However, audit reports may not shield monitoring,
compliance, or other information that would other-
wise be reportable and/or accessible to EPA, even if
there is no explicit ‘requirement’ to generate that
data.* Thus, this policy does not alter regulated en-
tities’ existing or future obligations to monitor, ree-
ord or report information required under environ-
mental statutes, regulations or permits, or to allow
EPA access to that information. Nor does this policy
alter EPA’s authority to request and receive any rel-
evant information—including that contained in au-
dit reports-—under various emvironmental statutes
(e.g., Clean Water Act section 308, Clean Air Act
sections 114 and 208) or in other administrative or
judicial proceedings.

Regulated entities also should be aware that cer-
tain audit findings may by law have to be reported to
government agencies. However, in addition to any
such requirements, EPA encourages regulated enti-
ties to notify appropriate State or Federal officials of
findings which suggest significant environmental or
public health risks, even when not specifically re-
quired to do so.

B. EPA Response to Environmental Auditing
1. General Policy

EPA will not promise to forgo inspections, reduce

enforcement responses, or offer other such incentives

4See, for example. “Duties to Report or Disclose Informa-
tion on the Environmental Aspects of Business Activities.”
Environmental Law Institute report to EPA, final report,
September 1985.
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in exchange for implementation of environmental
auditing or other sound environmental management
practices. Indeed, a credible enforcement program
provides a strong incentive for regulated entities to
audit. ‘

Regulatory agencies have an obligation to assess
source compliance status independently and cannot
eliminate inspections for particular firms or classes
of firms. Although environmental audits may com-
plement inspections by providing self-assessment to

assure compliance, they are in no way a substitute .

for regulatory oversight. Moreover, certain statutes
(e.g. RCRA) and Agency policies establish minimum
facility inspection frequencies to which EPA will ad-
here.

However, EPA will continue to address environ-
mental problems on a priority basis and will conse-
quently inspect facilities with poor environmental
records and practices more frequently. Since effec-
tive environmental auditing helps management iden-
tify and promptly correct actual or potential prob-
lems, audited facilities environmental performance
should improve. Thus, while EPA inspections of self-
auditied facilities will continue, to the extent that

_compliance performance is considered in setting in-

spection priorities, facilities with a good compliance
history may be subject to fewer inspections.

In fashioning enforcement responses to violations,
EPA policy is to take into account, on a case-by-case
basis, the honest and genuine efforts of regulated
entities to avoid and promptly correct violations and
underlying environmental problems. When regulated
entities take reasonable precautions to avoid non-
compliance, expeditiously correct underlying envi-
ronmental problems discovered through audits or
other means, and implement measures to prevent
their recurrence, EPA may exercise its discretion to
consider such actions as honest and genuine efforts
to assure compliance. Such consideration applies
particular when a regulated entity promptly reports
violations or compliance data which otherwise were
not required to be recorded or reported to EPA.

2. Audit Provisions as Remedies in Enforcement
Actions

EPA may propose environmental auditing provi-
sions in consent decrees and in other settlement ne-
gotiations where auditing could provide a remedy for
identified problems and reduce the likelihood of simi-
lar problems recurring in the future’® Environmen-

$ EPA is developing guidance for use by Agency negotia-

501:1053

tal auditing provisions are not most likely to be pro-
posed in settlement negotiations where:

® A pattern of violations can be attributed, at
least in part, to the absence or poor functioning of an
environmental management system; or

® The type or nature of violations indicates a like-
lihood that similar noncompliance problems may ex-
ist or occur elsewhere in the facility or at other facil-
ities operated by the regulated entity.

Through this consent decree approach and other
means. EPA may consider how to encourage effective
auditing by publicly owned sewage treatment works
(POTWs). POTWs often have compliance problems
related to operation and maintenance procedures
which can be addressed effectively through the use of
environmental auditing. Under its National Munici-
pal Policy EPA already is requiring many POTWs to
develop composite correction plans to identify and
correct compliance problems.

C. Environmental Auditing of Federal Facilities

EPA encourages all federal agencies subject to en-
vironmental laws and regulations to institute envi-
ronmental auditing systems to help ensure the ade-
quacy of internal systems to achieve, maintain and
monitor compliance. Environmental auditing at fed-
eral facilities can be an effective supplement to EPA
and state inspections. Such federal facility environ-
mental audit programs should be structured to
promptly identify environmental problems and ex-
penditiously develop schedules for remedial action.

To the extent feasible, EPA will provide technical
assistance to help federal agencies design and ini-
tiate audit programs. Where appropriate, EPA will
enter into agreements with other agencies to clarify
the respective roles, responsibilities and commit-
ments of each agency in conducting and responding
to federal facility enviornmental audits.

With respect to inspections of self-audited facili-
ties (see section ITI.B.1 above) and requests for audit
reports (see section IILA above), EPA generally will
respond to enviornmental audits by federal facilities
in the same manner as it does for other regulated
entities, in keeping with the spirit and intent of Ex-
ecutive Order 12088 and the EPA Federal Facilities
Compliance Strategy (January 1984), update forth-
coming in late 1986). Federal agencies should, how-
ever, be aware that the Freedom of Information Act

tors in structuring appropriate environmental audit provi-
sions for consent decrees and other settlement negotia-
tions.
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.- will govern any disclosure of audit reports or audit-

enerated information requested from federal agen-
cies by the public.

When federal agencies discover significant viola-
tions through an enviornmental audit, EPA encour-
ages them to submit the related audit findings and
remedial action plans expeditiously to the applicable
EPA regional office (and responsible state agencies,
where appropriate) even when not specifically re-
quired to do so. EPA will review the audit findings
and action plans and either provide written approval
or negotiate a Federal Facilities Compliance Agree-
ment. EPA will utilize the escalation procedures pro-
vided in Executive Order 12088 and the EPA Federal
Facilities Compliance Strategy only when agreement
between agencies cannot be reached. In any event,
federal agencies are expected to report pollution
abatement projects involving costs (necessary to cor-
rect problems discovered through the audit) to EPA
in accordance with OMB Circular A-106. Upon re-
quest, and in appropriate circumstances. EPA will
assist affected federal agencies through coordination
of any public release of audit findings with approved
action plans once agreement has been reached.

IV. Relationship to State or Local Regulatory
Agencies

State and Jocal regulatory agencies have indepen-

- sent jurisdiction over regulated entities. EPA. en-

sourages them to adopt these or similar policies, in

~ order to advance the use of effective environmental

auditing in a consistent manner.

EPA recognizes that some states have already un-
dertaken environmental auditing initiatives which
differ somewhat from this policy. Other states also
may want to develop auditing policies which accom-
modate their particular needs or circumstances.
Nothing in this policy statement is intended to pre-
empt or preclude states from developing other ap-
proaches to environmental auditing. EPA encour-
ages state and local authorities to consider the basic
principles which guided the Agency in developing
this policy:

® Regulated entities must continue to report or
record compliance information required under exist-
ing statutes or regulations, regardless of whether
such information is generated by an environmental
audit or contained in an audit report. Required in-
formation cannot be withheld merely because it is
generated by an audit rather than by some other
means.
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® Regulatory agencies cannot make promises to
forgo or limit enforcement action against a particu-
lar facility or class of facilities in exchange for the
use of environmental auditing systems. However,
such agencies may use their discretion to adjust en-
forcement actions on a case-by-case basis in response
to honest and genuine efforts by regulated entities to
assure environmental compliance.

® When setting inspection priorities regulatory
agencies should focus to the extent possible on com-
pliance performance and environmental results.

® Regulatory agencies must continue to meet
minimum program requirements (e.g., minimum in-
spection requirements, etc.)

© Regulatory agencies should not attempt to pre-
scribe the precise form and structure of regulated
entities’ environmental management or auditing
programs.

An effective state/federal partnership is needed to
accomplish the mutual goal of achieving and main-
taining high levels of compliance with environmen-
tal laws and regulations. The greater the consistency
between state or local policies and this federal re-
sponse to environmental auditing, the greater the
degree to which sound auditing practices might be
adopted and compliance levels improve.

Dated: June 28, 1986.
Lee M. Thomas,
Administrator

Appendix — Elements of Effective Environmen-
tal Auditing Program

Introduction: Environmental auditing is a system-
atic, documented, periodic and objective review by a
regulated entity of facility operations and practices
related to meeting environmental requirements.

Private sector environmental audits of facilities
have been conducted for several years and have tak-
en a variety of forms, in part to accommodate unique
organizational structures and circumstances. Never-
theless, effective environmental audits appear to
have certain discernible elements in common with
other kinds of audits. Standards for internal audits
have been documented extensively. The elements out-
lined below draw heavily on two of these documents:
“Compendium of Audit Standards” (1983, Waliter
Willborn, American Society for Quality Control) and
“Standards for the Professional Practice of Internal
Auditing” (¢1981, The Institute of Internal Auditors,
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Inc.). They also reflect Agency analyses conducted
over the last several years.

Performance-oriented auditing elements are out-
lined here to help accomplish several objectives. A
general description of features of effective, mature
audit programs can help those starting audit pro-
grams, especially federal agencies and smaller busi-
nesses. These elements also indicate the attributes of
auditing EPA generally considers important to en-
sure program effectiveness. Regulatory agencies may
use these elements in negotiating environmental au-
diting provisions for consent decrees. Finally, these
elements can help guide states and localities consid-
ering auditing initiatives. :

An effective environmental auditing system will
likely include the following general elements:

1. Explicit top management support for environ-
mental auditing and commitment to follow-up on au-
dit findings. Management support may be demon-
strated by written policy articulating upper manage-
ment support for the auditing program, and for
compliance with all pertinent requirements, includ-
ing corporate policies and permit requirements as
well as federal, state and local statutes and regula-
tions.

Management support or the auditing program also
should be demonstrated by an explicit written com-
mitment to follow-up on audit findings to correct
identified problems and prevent their recurrence.

II. An environmental auditing function indepen-
dent of audited activities. The status or organiza-
tional locus of environmental auditors should be suf-
ficient to ensure objective and unobstructed inquiry,
observation and testing. Auditor objectivity should
not be impaired by personal relationships, financial
or other conflicts of interest, interference with free
inquiry or judgment, or fear of potential retribution.

II1. Adequate team staffing and auditor training.
Environmental auditors should possess or have
ready access to the knowledge, skills, and disciplines
needed to accomplish audit objectives. Each individ-
ual auditor should comply with the company’s pro-
fessional standards of conduct. Auditors, whether
full-time or part-time, should maintain their techni-
cal and analytical competence through continuing
education and training.

IV. Ezplicit audit program objectives, scope, re-
sources and frequency. At a minimum, audit objec-

_ tives should include assessing compliance with appli-

cable environmental laws and evaluating the ade-
quacy of internal compliance policies, procedures
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and personnel training programs to ensure contin-
ued compliance.

Audits should be based on a process which pro-
vides auditors: all corporate policies, permits, and
federal, state, and local regulations pertinent to the
facility; and checklists or protocols addressing spe-
cific features that should be evaluated by auditors.

Explicit written audit procedures generally should
be used for planning audits, establishing audit scope,
examining and evaluating audit findings, communi-
cating audit results, and following-up.

V. A process which collects, analyzes, interprets
and documents information syfficient to achieve au-
dit objectives. Information should be collected before
and during an onsite visit regarding environmental
compliance(1), environmental management effective-
ness(2), and other matters(s) related to audit objec-
tives and scope. This information should be suffi-
cient, reliable, relevant and useful to provide a sound
basis for audit findings and recommendations.

a. Syfficient information is factual, adequate and
convincing so that a prudent, informed person would
be likely to reach the same conclusions as the audi-
tor.

b. Reliable information is the best attainable
through use of appropriate audit techniques.

¢. Relevant information supports audit findings
and recommendations and is consistent with the
objectives for the audit.

d. Useful information helps the organization meet
its goals.

The audit process should include a periodic review
of the reliability and integrity of this information
and the means used to identify, measure, classify
and report it. Audit procedures, including the testing
and sampling techniques employed, should be select-
ed in advance, to the extent practical, and expanded
or altered if circumstances warrant. The process of
collecting, analyzing, interpreting, and documenting
information should provide reasonable assurance
that audit objectivity is maintained and audit goals
are met.

VL A process which includes specific procedures to
promptly prepare candid, clear, and appropriate
written reports on audit findings, corrective actions,
and schedules for implementation.

Procedures should be in place to ensure that such
information is communicated to managers, including
facility and corporate management, who can evalu-
ate the information and ensure correction of identi-
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determining what internal findings are reportable to
state or federal agencies.

VII. A process which includes quality assurance
procedures to assure the accuracy and thoroughness
of environmental audits. Quality assurance may be
accomplished through supervision, independent in-
ternal reviews, external reviews, or a combination of
these approaches.

Footnotes to Appendix

(1) A comprehensive assessment of compliance
with federal environmental regulations requires an
analysis of facility performance against numerous
environmental statutes and implementing regula-
tions. These statutes include:

Resource Conservation and Recovery Act
Federal Water Pollution Control Act
Clean Air Act '
Hazardous Materials Transportation Act
Toxic Substances Control Act

Comprehensive Environmental Response, Com-
pensation and Liability Act

‘Safe Drinking Water Act

Federal Insecticide, Fungicide and Rodenticide Act
Marine Protection, Research and Sanctuaries Act
Uranium Mill Tailings Radiation Control Act

In addition, state and local government are likely
to have their own environmental laws. Many. states
have been delegated authority to administer federal
programs. Many local governments’ building fire,
safety and health codes also have environmental re-
quirements relevant to an audit evaluation. :

(2) An environmental audit could go well beyond
the type of compliance assessment normally con-
ducted during regulatory inspections, for example,
by evaluating policies and practices, regardless of
whether they are part of the environmental system
or the operating and maintenance procedures. Spe-

- cifically, audits can evaluate the extent to which sys-

tems or procedures:
1. Develop organizational environmental policies

which: a. implement regulatory requirements: b. pro-
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-~ fied problems. Procedures also should be in place for

vide management guidance or environmental
hazards not specifically addressed in regulations;

2 Train and motivate facility personnel to work in
an environmentally-acceptable manner and to un-
derstand and comply with government regulations
and the entity’s environmental policy;

3. Communicate relevant environmental develop-
ments expeditiously to facility and other personnel;

4. Communicate effectively with government and
ghe public regarding serious environmental inci-
ents;

5. Require third parties working for, with or on
behalf of the organization to follow its environmen-
tal procedures;

6. Make proficient personnel available at all times

to carry out environmental (especially emergency)
procedures; :

1. Ineorporaté environmental protection into writ-
ten operating procedures;

8. Apply best management practices and operating
procedures, including “good housekeeping” tech-
niques;

9. Institute preventive and corrective maintenance
systems to minimize actual and potential environ-
mental harm;

10. Utilize best available process and control tech-
nologies;

11. Use most-effective sampling and monitoring
techniques, test methods, recordkeeping systems or
report;ng protocols (beyond minimum legal require-
ments);

12. Evaluate causes behind any serious environ- '
mental incidents and establish procedures to avoid
recurrence;

13. Exploit source reduction, recycle and reuse po-
tential wherever practical; and _

14. Substitute materials or processes to allow use
of the least-hazardous substances feasible.

(8) Auditors could also assess environmental risks
and uncertainties.
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STATE ENVIRONMENTAL AUDIT PRIVILEGE LAWS,
EFFECT ON ENFORCEMENT UNDERGOING EPA REVIEW

Information the Environmentai Protection Agency expects
to gather at a public meeting on environmental compliance
audits and privileges proposed or enacted by various state
legislatures will help it determine whether it needs to modify
its existing audit policy, an agency official told BNA July 11.

7-15-94

According to a June 20 notice, EPA said the meeting was
planned in part to review state efforts to pass legisiation
making information gathered through voluntary environmen-
tal audits privileged, or protected from disclosure, in various
types of enforcement actions. The meeting, scheduled for
July 27-28, will provide a forum for the agency to review the
way self-evaluative materials are used in enforcement pro-
ceedings (25 ER 416).

Several states have already enacted privilege laws, and
others are considering them. See accompanying chart, “Over-
view of Environmental Audit Privilege by State.” The chart
was prepared by John L. Wittenborn and Stephanie Slegel,
Washington, D.C., counsel for the Coalition for Improved
Eavironmental Audits and outlines state proposals and enact-
ments to date, ’

The state audit privileges created by these state laws and
legislative proposals are designed to respond to the disincen-
tive to voluntary, company-initiated compliance programs
that occurs when results of voluntary compliance audits are
subject to disclosure and use in enforcement actions against
the companies. .

Determining Need For More Federal lncenﬂve;

EPA will hear testimony concerning such disincentives
during the public meeting. Through such testimony, EPA
said, it hopes to gather enough information to determine
whether additional incentives are needed at the federal level
to encourage audits, disclosure of audit findings, and prompt
correction of environmental violations uncovered. The notice
specifically requested information about successes and fail-
ures associated with its policy on environmental auditing,
especially in the area of penalty mitigation. The policy was
issued July 9, 1986 (17 ER 397).

Under that policy, EPA has encouraged the use of environ-
mental auditing, but emphasized that “audit reports may not
shield compliance information otherwise reportable or acces-
sible to EPA.” EPA also indicated that, while the policy is not
intended to pre-empt states from developing other ap-
proaches, there should be consistency between state and
federal audit policies.

States, however, have gone forward on their own to adopt
various approaches to encourage audits and resolve conflicts
over the use of audit resuits. The creation of an environmen-
tal audit privilege, which places limits on disclosure, is one of
the strongest measures. Oregon, for example, provides for a
qualified environmental audit privilege in any civil, criminal,
or administrative action except under limited circumstances
(ORS Section 468.983; 24 ER 1221). As the chart demon-
strates, other states have adopted or are considering similar

proposals.

Effect On Federal Law Enforcement Efforts

EPA has been opposed to state privilege laws for a number
of reasons, including the fact that audit privileges may
require “overfiling” of enforcement actions. EPA said it
might have to step in and expend federal resources to pursue
enforcement actions in cases that wouid have been a state
responsibility had the state legislative restriction not served
to prevent the state from acting on the audit results,

Ira R. Feldman, special counsel with EPA’s Office of
Compliance and chairman of the agency’s auditing policy
work group, told BNA July 11 that EPA is not bound by state
audit privilege laws in enforcing violations of federal law,
and may be in a position to enforce environmental violations
that should be enforced by the states.

Environmant Reporter
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Feldman said EPA has received positive response from all
circles concerning the public meeting. He said the meeting
not only will give proponents of the audit privilege an oppor-
tunity to present evidence in support of broader use of the
privilege, but also will address other compliance and enforce-
ment issues. EPA will look at creative compliance options
and consider a wide variety of opinions to determine whether
EPA mechanisms and policy concerning self-evaluative pro-
grams and voluntary disclosure should be adjusted, Feidman
said.

Stephanie Siegel, an attorney with Collier, Shanoon, Rill &
Scott, told BNA that states probably will not hold up on their
legislation to await the outcome of the meeting. States have
been working on their proposals for a while now, and EPA’s
policy statement on what they prefer that states do is not a
mandate that states must foilow, she said.

John Wittenborn, also with Collier Shannon, told BNA July
12 that EPA and private citizens would have a difficult time
circumventing the state audit privilege laws in bringing
enforcement actions.

Questions On Scope Of Protection

. There are still questions on the scope of protection of these
state audit privilege laws, however. First, a company that
does business in different states may be subject to a suit by
citizens that forum shop for the state that does not have such
a law.

Second, because the federal law of privilege is governed by
principles of common law, and federal courts have not yet
adopted an audit privilege, EPA and private citizens or
environmental groups who sue under federal citizen suit
provisions may argue that the state law on privilege does not
apply to their claims.

James T. O'Reilly, chairman of the coalition, said EPA
could present this argument, but federal courts would be
bound to apply the privilege law of the state in which it sits as
long as there is no contradictdry federal evidentiary stand-
ard. He also said his coalition seeks to create a privilege only
for the internal recommendations and comments in the audits
and that protection would not extend to the specific factual
findings and numerical data.

Tom Lindley, an attorney in Portland, Ore., who supported
passage of the Oregon law (24 ER 1221), told BNA July 12 that
although federal courts have not recognized an audit privi-
lege, such a privilege could be adopted soon if these courts
follow recent state statutes and interpret subsequent court
rulings as forming the common law for such a privilege. He
also said he was pleased that EPA is holding the meeting, but
added that he fears that the agency’s prosecutorial mindset
will lead it to prejudge the issue and stray from the broader
goal of seeing the environmental audit privilege as a way to
improve compliance and protect the environment.

A federal bill based on the Oregon law also may be
proposed by Sen. Mark O. Hatfieild (R-Ore), according to a
member of the senator’s staff. Such a bill would create a
federal environmental audit privilege to cover particular
federal environmental statutes that EPA would not be able to
avoid, the staff member said.

The bill is still in the comments stage, and the senator will
consider the results of the public meeting in fashioning his
bill, the staff member said. The audit privilege would have
the effect of ailowing businesses to conduct audits directly
through an environmental consultant instead of having to go
through attorneys to preserve the information under the
attorney-client privilege, according to the staff member.
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Evidence

ENVIRONMENTAL AUDIT RESULTS PROTECTED
BY SELF-EVALUATION PRIVILEGE, COURT SAYS

Documents produced by a company during an investi-
gation of groundwater contamination are entitled 10 a
qualified privilege from discovery under the doctrine of
self-critical analysis, a federal district court in Florida
held Sept. 20 in a case of first impression (Reichhold
Chemicals Inc. v. Textron Inc., DC NFla, No.
92-30393-RV, 9/20/94).

The public interest in environmental compliance is
furthered by allowing companics (v “candidly assess
their compliance with regulatory and legal requirements
without creating evidence that may be used against them
by their apponents in future litigation,” the U.S. District
Court for the Northern Distriet of Florida ruled.

“This case is of enormous significance because it
marks the first time a federal district court has recog-
nized the self-critical analysis privilege in an environ-
mental context,” according to William A. Ruskin, who
represented the plaintiff Reichhold Chemicals inc.

“The court accepted the argument that the public
interest is better served by preserving the confidentiality
of environmental self-audits,” Ruskin said.

Analogy To Federal Rute 407

The self-critical analysis privilege is analogous to, and
based on the same public policy considerations as
Fed.R.Evid. 407, which excludes evidence of subsequent
remedial measures, the court said. It protects a company

against the “Hobson's choice” of either aggressively

investigating accidents and thereby producing a scif-
incriminating record, or deliberately avoiding such a
compilation and possibly leaving the contamination
unabatcd.

The court observed a significant difference between
pre-accident and post-accident analysis. Pre-accident
analysis, which shows that a company weighed courses
of action and chose the act that produccd the contamina-
tion, is highly relevant and discoverable, the court said.
Towever, the vourt said, the relevance of post-accident
audits, .if any, is outweighed by its highly prejudicial
nature. '

Audit Done Under Congent Agreament

In 1984, Reichhold Chemicals entered into a consent
order with the Florida Department of Eavironmental
Regulation in which it agreed to conduct an investiga-
tion and remediation of contaminated groundwater at its
Pensacola industrial site.

When in 1992, sceking to recover its costs, the com-
pany filed suit under the Comprehensive Environmental
Responsc, Compensation, and Liability Act against for-
raer owners of the sitc, the former owners sought to

l
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discover the results of the environmental investigation.

. Reichhold argucd that the docuuents were protected

from discovery by the self-critical analysis privilege.

The privilege first was enunciated in the medical
malpractice field, when a plaintiff sought to discover
peer review discussions following her husband's death. In
Bredice v. Doctor's Hospital Inc., 50 F.R.D. 249 (DC
DC 1970}, aff’d without opinion, 479 F.2d 920 (CA DC
1973). the court held that the retrospective review of
treatments, which it said was valuable in improving
health care, would be chilled if discussions were
discoverable.

The Bredice privilege, although not universally recog-
nized, has been extended to many other fields based on
the same rationale, the courl suid. It also explained that
the privilege is a qualified one that can be overcome in
special circumstances and that @ party claiming the
privilege must meet a four-part test.

Despite these limitations, the court said it had “no
difficuity concluding in the abstract that an entity’s
retrospective self-assessment of its compliance with envi-
ronmental regulations should be privileged in appropri-
ate cases.” The court also found that the audit was not
discoverable under Florida state law because where a
federal suit involves issues of state and federal law,
federal privilege law is controlling.

Reichhold Chemicals was represented by William A.

| Ruskin, then at Lord Day & Lord, Barrett Smith, and

now with New York firm of Schulte, Roth & Zabel.
Textron was represented by James M. Wilson of Wilson,
Harrell and Smith of Ponsacola, Fla. Other defendunts
opposing the motion were Ashland Oil Inc., Archer-
Daniels-Midland Co., and Quantum Chemical Corp.

(Reichhold Chemicals Inc. v. Textron Inc., DC NFla,
No. 92-30393-RV, 9/20/94).



