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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

January 12, 1994 

JvlEMORANDUM 

OFF ICE OF 
ENFORCEMENT 

SUBJECT: 

FROM: Earl E. Devaney, Director 

The Exercise of Investigative Discretion 

G4Q.e 0 Office of Criminal Enforcement 

All EPA Employees Working in or in Support of the Criminal 
Enforcement Program 

TO: 

I. Introduction 

As EPA's criminal enforcement program enters its second decade and 
(.-- embarks on a period of unprecedented growth, this guidance establishes the 

principles that will guide the exercise of investigative discretion by EPA Special 
Agents. This guidance combines articulations of Congressional intent underlying 
the environmental criminal provisions with the Office of Criminal Enforcement's 
(OCE) experience operating under .EPA's eldsting criminal case-screening 
criteria.' 

In an effort to maximize our limited criminal resources, this guidance sets 
out the specific factors that distinguish cases meriting crimina1 investigation from 
those more appropriately pursued under administrative or civil judicial 
authorities.2 

This pidancc incorporates by rcfcrcncc thc poliq documcnr cntitlcd Rcrional Enforccmcnt 
Management: Enhanced Recional C3se Scrccning (Dcccmbcr 5. 1990). 

This mcmorandum is intendcd only as intcmal Suidancc to EPA. I t  is not intcndcd to. docs not. 
and ma): nor bc rclicd upon to, crcatc a right or bcnciit. substantive or proccdural, cnforccahlc ar law by a 
party to litigation with the Unitcd Statu ,  nor docs this guidancc in any way limit thc  I;iwful cnforccmcnt 
prcrogativcs. including administratlvc or civil eniorccmcnt actions. of thc Dcpsrtmcrit o f  Justicc and thc 
Ent1ronmcnt:il Prorcction A g c n q .  



Indeed, the Office of Criminal Enforcement has an obligation to the 
American public, to our colleagues throughout EPA, the regulated community, 
Congress, and the media to instill confidence that EPA's criminal program has 
the proper mechanisms in place to ensure the discriminate use of the powerful law 
enforcement authority entrusted to us. 

11. Legislative Intent Regarding Case Selection 

The criminal provisions of the environmental Iaws are the most powerful 
enforcement tools available to EPA. Congressional intent underlying the 
environmental. criminal provisions is unequivocal: criminal enforcement authority 
should target the most significant and egregious violators. 

The Pollution Prosecution Act of 1990 recognized the importance of a 
strong national environmental criminal enforcement program and mandates 
additional resources necessary for the criminal program to Nfill its statutory 
mission. The sponsors of the Act recognized that EPA had long been in the 
posture of reacting to serious violations only after harm was done, primarily due 
to limited resources. Senator Joseph I. Lieberman (Conn.), one of the co- 
sponsors of the Act, explained that as a result of limited resources, I*... few cases 
are the product of reasoned or targeted focus on suspected wrongdoing." He also 
expressed his hope that with the Act's provision of additional Special Agents, "... 
EPA would be able to bring cases that would have greater deterrent value than 
those currently being brought." 

Further illustrative of Congressional intent that the most serious of 
violations should be addressed by criminal enforcement authority is the legislative 
history concerning the enhanced criminal provisions of RCRA: 

(The criminal provisions were] intended to prevent abuses of the permit 
system by those who obtain and then knowingly disregard them. It [RCRA 
sec. 3008(d)] is not aimed at punishing minor or technical variations from 
permit regulations or conditions if the facility operator is acting responsibly. 
The Department of Justice has exercised its prosecutorial discretion 
responsibly under similar provisions in other statutes and the conferees 
assume that, in light of the upgrading of the penalties from misdemeanor to 
felony, similar care will be used in deciding when a particular permit 
violation may warrant criminal prosecution under this Act. H.R. Conf. 
Rep. No. 1444, 96th Cong., 3-d Sess. 37, reprinted in 1980 U.S. Code Cong. 
& Admin. News 5036. 
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While EPA has doubled its Special Agent corps since passage of the 
Pollution Prosecution Act, and has achieved a presence in nearly all federal 
judicial districts, it is unlikely that OCE wiil ever be large enough in size to fully 
defeat the ever-expanding universe of environmental crime. Rather, OCE must 
maximize its presence and impact through discerning case-selection, and then 
proceed with inve:;tigations that advance EPA's overall goal of regulatory 
compliance and punishing criminal wrongdoing. 

(- 

III. Case Selection process3 

The case selection process is designed to identlry misconduct worthy of 
criminal investigation. The case selection process is not an effort to establish legal 
sufficiency for prosecution. Rather, the process by which potential cases are 
analyzed under the case selection criteria wiIl serve as an a h a t i v e  indication 
that OCE has purposefully directed its investigative resources toward deserving 
cases. 

This is not to suggest that all cases meeting the case selection criteria will 
proceed to prosecution. Indeed, the exercise of investigative discretion must be 
clearly distinguished from the exercise of prosecutorial discretion. The 
employment of OCE's investigative discretion to dedicate its investigative authority 
is, however, a critical precursor to the prosecutorial discretion later exercised by 
the Department of Justice? 

articulate the basis of its decision to pursue a criminal investigation, based on the 
case selection criteria. Conversely, cases that do not ultimately meet the criteria 
to proceed criminally, should be systematically referred back to the Agency's civil 
enforcement office for appropriate administrative or civil judicial action, or to a 
state or local prosecutor. 

(-- At the conclusion of the case selection process, OCE should be able to 

IV. Case Selection Criteria 

The criminal case selection process will be guided by two general 
measures - significant environmental harm and culpable conduct. 

Thc casc selection proccss must not be confused with thc Rcgional C3sc Screening Process. ThC 
rclationship bctwccn thc Rcgional U s c  Screening Proccss and asc selcction are discussed further a1 "VI.". 
bclow. 

' Evcrcisc of this prosccutotial discretion in all criminal cases is governcd by thc principles Set iorth 
in thc Dcpartment of Justice's Principlcs of Federal Proscculim. 
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A. Significant Environmental Harm 

~ The measure of significant environmental harm should be broadly 
construed to include the presence of actual harm, as well as the threat of 
significant harm, to the environment or human health. The following factors serve 
as indicators that a potential case will meet the measure of significant 
environmental harm. 

Factor 1. Actual harm will be demonstrated by an illegal discharge, release 
or emission that has an identifiable and significant harmful impact on human 
health or the environment. This measure will generally be self-evident at the time 
of case selection? 

Factor 2 The threat of significant ham to the environment or human 
health may be demonstrated by an actual or threatened discharge, release or 
emission. This factor may not be as readily evident, and must be assessed in light 
of all the facts available at the time of case selection. 

Factor 3. Failure to report an actual discharge, release or emission within 
the context of Factors 1 or 2 will serve as an additional factor favoring criminal 
investigation. While the failure to report, alone, may be a criminal violation, our 
investigative resources should generally be targeted toward those cases in which 
the failure to report is coupled with actual or threatened environmental harm. 

Factor 4. When certain illegal conduct appears to represent a trend or 
common attitude within the regulated community, criminal investigation may 
provide a significant deterrent effect incommensurate with its singular 
environmental impact. While the single violation being considered may have a 
relatively insignificant impact on human health or the environment, such 
violations, if multiplied by the numbers in a cross-section of the regulated 
community, would result in significant environmental harm. 

B. Culoable Conduct 

The measure of culpable conduct is not necessarilv an assessment of 
criminal intent, particularly since criminal intent will not always be readily evident 
at the time of case selection. Culpable conduct, however. may be indicated at the 
time of case selection by several factors. 

When this factor involves a fact situation in which the risk of harm is so pres[. so immcdhtc andlor 
irrcmediable. OCE will always cooperatc and cootdinatc with EPX’s civil cnforccmcnt suthorirics 10 seck 
appropriate injunctivc or remedial action. 
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Factor 1. 

While a history of repeated violations is not a prerequisite to a criminal 

History of repeated violations. 

investigation, a potential target’s compliance record should always be carefully 
examined. When repeated enforcement activities or actions, whether by EPA, or 
other federal, state and local enforcement authorities, have failed to bring a 
violator into compliance, criminal investigation may be warranted. Clearly, a 
history of repeated violations will enhance the government’s capacity to prove 
that a violator was aware of environmental regulatory requirements, had actual 
notice of violations and then acted in deliberate disregard of those requirements. 

Factor 2. Deliberate misconduct resuiting in viohtion. 

AIthough the environmental statutes do not require proof of specific intent, 
evidence, either direct or circumstantial, that a violation was deliberate will be a 
major factor indicating that criminal investigation is warranted. 

Factor 3. Concealment of misconduct or mifiation of rcq&red 
records. 

In the arena of self-reporting, EPA must be able to rely on data received 
&om the regulated community. If submitted data are false, EPA is prevented 
from effectively carrying out its mandate. Accordingly, conduct indicating the 
falsification of data will always serve as the basis for serious consideration to 
proceed with a criminal investigation. c 

Factor 4. Tampering with monitoring or control equipment 

The overt act of tampering with monitoring or control equipment leads to 
the certain production of false data that appears to be otherwise accurate. The 
consequent submission of false data threatens the basic integrity of EPA’s data 
and, in turn, the scientific validity of EPA’s regulatory decisions. Such an assault 
on the regulatory infrastructure calls for the enforcement leverage of criminal 
investigation. 

Factor 5. Business operation of pollution-reIated activities without a 
permit, License, manifest or other required documentation. 

Many of the laws and regulations within EPA’s jurisdiction focus on 
inherently dangerous and strictly regulated business operations. EPA’s criminal 
enforcement resources should clearly pursue those violators who choose to ignore 
environmental regulatory requirements altogether and operate completely outside 
of EPA’s reguIatory scheme. 

. 
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V. Additional Considerations when Investigating Corporations 

While the factors under measures IV. A and B, above, apply equally to ( 
both individual and corporate targets, several additional considerations should be 
taken into account when the potential target is a corporation. 

In a criminal environmental iavestigation, OCE should always investigate 
individual employees and their corporate6 employers who may be culpable. A 
corporation is, by law, responsible for the criminal act of its officers and 
employees who act within the scope of their employment and in furtherance of the 
purposes of the corporation. Whether the corporate officer or employee 
personally commits the act, or directs, aids, or counsels other employees to do so 
is inconsequential to the issue of corporate culpability. 

Corporate culpability may also be indicated when a company performs an 
environmental compliance or management audit, and then knowingly fails to 
promptly remedy the noncompliance and correct any harm done? On the other 
hand, EPA policy strongly encourages self-monitoring, self-disclosure, and self- 
correction? When self-auditing has been conducted (followed up by prompt 
remediation of the noncompliance and any resulting harm) and full, complete 
disclosure has occurred, the company's constructive activities should bo considered 
as mitigating factors in EPA's exercise of investigative discretion. Therefore, a 
violation that is voluntarily revealed and fully and promptly remedied as part of a 
corporation's systematic and comprehensive self-evaluation program generally will 
not be a candidate for the expenditure of scarce criminal investigative resources. ( 
VI. Other Case Selection Considerations 

EPA has a full range of enbrcement tools available - administrative, civil- 
judicial, and criminal. There is universal consensus that less flagrant violations 
with lesser environmental consequences should be addressed through 
administrative or civil monetary penalties and remedial orders, while the most 
serious environmental violations ought to be investigated criminally. The 
challenge in practice is to correctly distinguish the latter cases from the former. 

Thc term 'corporatc" or "corporation". as used in this pidance, dcscribes any businas cniity. 
whcthcr Icgally incorporatcd or not. 

'In cases of self-auditing and/or voluntary disclosure. the cxercise of prosecutorial discretion is 
addrcssed in the Department of Justice policy document cntitlcd 'Factors in Decisions on Criminal 
Prosccutions for Environmental Violations in the Contest of Significant Voluntary Compli3ncc or 
Disclosurc Efforts by the Violator" (July 1 .  1991). 

See EPA's policy on environmental audits, publishcd at 51 Fed. Rcq. 25003 (July 9. 1986) 
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The case-selection factors described in this guidance should provide the 
foundation for the communication process that necessarily follows in the Regional 
Case Screening Process. This guidance envisions application of the case-selection 
factors first, to be followed by the recurring scrutiny of cases during the Regional 
Case Screening process. 

The fundamental purpose of Regional Case Screening is to consider 
criminal enforcement in the greater context of all available EPA enforcement and 
environmental response options, to do so early (at the time of each case opening) 
before extensive resources have been expended; and to identify, prioritize, and 
target the most egregious cases. Regional Case Screening is designed to be an 
ongoing process in which enforcement cases are periodically reviewed to assess 
not ody the evidentiary developments, but should also evaluate the clarity of the 
legal and regulatory authorities upon which a given case is being developed? 

In order to achieve the! objectives of case screening, all cases originating 
within the OCE must be presented fully and fairly to the appropriate Regional 
program managers. Thorough analysis of a case using the case-selection factors 
will prepare OCE for a well-reasoned presentation in the Regional Case Screening 
process. Faithful adherence to the OCE case-selection process and active 
participation in the Regional Case Screening Process wiU sewe to eliminate 
potential disparities between Agency program goals and priorities and OCE's 
undertaking of criminal investigations. 

Full and effective implementation of these processes will achieve two 
important results: it will ensure that OCE's investigative resources are being 
directed properly and expended efficiently, and it will foreclose assertions that 
EPA's criminal program is imposing its powerful sanctions indiscriminately. 

VII. Conclusion 

The manner in which we govern ourselves in the use of EPA's most 
.powerful enforcement tool is critical to the effective and reliable performance of 
our responsibilities, and will shape the reputation of this program for years to 
come. We must conduct ourselves in keeping with these principles which ensure 
the prudent and proper execution of the powerful law enforcement authorities 
entrusted to us. 

The lcgd structure upon which a criminal a s c  is built - c.g.. statuto?, regulatoly, case law. 
prcsmblc language and intcrprctativc Icttcn - must also be analyzed in terms of Agenq cnforccment 
practicc under these authoritics. Thorough discussion of this issue is beyond the scopc of this document. 
but gcncrally, whcn thc clarity of the undcrlying lcgal aurhority is in disputc, the morc appropriate vchiclc 
for rcsolution lics, most oftcn, in a civil or administrarive setting. 
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U.S. Department of Justice 
Guidance on Environmental Criminal Prosecution Factors 

Including Environmental Audits 

(July 1, 1991) 

FACTORS IN DECISIONS ON CRIMINAL 
PROSECUTION FOR ENVIRONMENTAL 
VIOLATIONS IN THE CONTEXT OF 

ANCE OB DISCLOSUBE EFFORTS 
BY THE VIOLATOR 

SIGNIFICANT VOLUNTAaY COMPLI- 

L Introduction 

It is the policy of the Department of Justice to 
encourage self-auditing, self-policing and voluntary 
disclosure of environmental violations by the regula- 
ted community by indicating that these activities are 
viewed as mitigating factors in the Department’s ex- 
ercise of criminal environmental enforcement discre- 
tion. This document is intended to describe the fac- 
ton that the Department of Justice considers in de- 
ading whether to bring a criminal prosecution for a 
violation of an environmental statute, so that such 
prosecutions do not create a disincentive to or under- 
mine the goal of encouraging critical self-auditing, 
self-policing, and voluntary disclosure. It is designed 
to give federal prosecutors direction concerning the 
exercise of prosecutorid discretion in environmental C- * criminal cases and, to ensure that such discretion is 
exercised consistently nationwide. It is also intended 
to give the regulated community a sense of how the 
federal  government exercises i t s  cr iminal  
prosecutorial discretion with respect to such factors 
as the defendant’s voluntary disclosure of violations, 
cooperation with the government in investigating 
the violations, use of environmental audits and other 
procedures to ensure compliance with all applicable 
environmental laws and regulations, and use of mea- 
sures to remedy expeditiously and completely any 
violations and the harms caused thereby. 

This guidance and the examples contained herein 
provide a framework for the determination of 
whether a particular case presents the type of cir- 
cumstancea in which lenience would be appropriate. 
IL Factors to be Considered 

Where the law and evidence would otherwise be 
sufEcient for prosecution, the attorney for the De- 
partment should consider the factors contained here- 
in, to the extent they are applicable, along with any 
other relevant factors, in determining whether and 
how to prosecute. I t  must be emphasized that these 
are examples of the types of factors which could be 

relevant. They do not constitute a ddnitive recipe or 
checklist of requirements. They merely illustrate 
some of the tppes of information which is relevant to 
our exercise of prosecutorid discretion. 

It is unlikely that any one factor will be dispositive 
in any given case. All relevant factors are considered 
and given the weight deemed appropriate in the par- 
ticular case. See F W  Principka cf PnMscutian 
(U.S. b p t .  of Justice, 19801, Comment to Part A 2  
Part B.3. 
A. Vduntam Disclosurs 
The attorney for the Department should consider 

whether the person 1 made a voluntary, timely and 
complete disclosure of the matter under investiga- 
tion. Consideration should be given to whether the 
person came forward promptly after discovering the 
noncompliance, and to the quantity and quality of 
information provided. Particular consideration 
should be gim to whether the disclosum substan- 
tially aided the government’s investigatory process, 
and whether it occurred before a law enforcement or 
regulatory authority (federal, stah or local authori- 
tJI) had already obtained knowl* regarding non- 
compliance. A disclosure is not considered to be “vol- 
untary“ if that disclosure is already specifically re- 
quired by law, regulation, or permit. * 
B. Coopsratian 
The attorney for the Department should consider 

the degree and timeliness of cooperation by the per- 
son. Full and prompt cooperation is essential, wheth- 
er in the context of a voluntary disciosure or after 
the government haa independently learned of a viola- 
tion. Consideration should be given to the violator’s 
willingness to make all relevant information (indud- 

1As wed in this document, the terms ”person” and ?io- 
lator“ are intended to refer to buaineaa and nonprofit enti- 
tien m well as individuals. 

2For example, any person in chargeofavassei or of an on 
shore facility or an offshore fpcilits is required to notify 
the appropriate agency of the Unit4  Stateu Government 
of any discharge of.oil or a hazardous mbstanm into or 
upon inter the navigable waters of the United States. 
Section 311(b)(S) of the Clean Water Act, 33 U.S.C. 
132l(b)(5), as amended by the Oil Pollution Act of 1990, 
Pub. L 101-380, W l ( a ) ,  104 Stat. 485,533 (1990). 

[App. 501.11511 
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1. 

ing the complete results of any internal or external 
investigation and the names of all potential wit- 
nesses) available to government investigators and 
prosecutors. Consideration should also be given to 
the extent and qualitp of the violator’s assistance to 
the government’s investigation. 

C .  Preventive Measures and Compliance 
psoonrms 

The attorney for the Department should consider 
the existence and scope of any regularized, intensive, 
and comprehensive environmental compliance pro- 
gram: such a program may include an environmental 
compliance or management audit. Partidar consid- 
eration should be given to whether the compliance or 
audit program includes sufficient measures to identi- 
fy and prevent future noncompliance, and whether 
the program was adopted in good faith in a timely 
manner. 

Compliance programs may vary but the following 
questions should be asked in evaluating any pro- 
gram: Was there a strong institutional policy to 
comply with all environmental requirements? Had 
safeguards beyond those required by existing law 
been developed and implemented to prevent noncom- 
pliance from occurring? Were there regular proce- 
dures, including internal or external compliance and 
management audits, to evaiuate, detect, prevent and 
remedy circumstances like those that led to the non- 
compliance? Were there procedures and safeguards 
to ensure the integrity of any audit conducted? Did 
the audit evaluate ail sources of pollution (ie, all 
media), including the possibility of cross-media 
transfers of pollutants? Were the auditor’s recom- 
mendations implemented in a timely fashion? were 
adequate resources committed to the auditing pro- 
gram and to implementing its recommendations? 
Was environmental compliance a standard by which 
employee and corporate departmental performance 
was judged? 

D. Additionul Fa&m Which Mag Reha& 
1. Pervmhness of Noncarpliancs 
Pervasive noncompliance may indicate systemic or 

repeated participation in or condonation of criminal 
behavior. It may also indicate the lack of a meaning- 
ful compliance program. In evaluating this factor, 
the attorney for the Department should consider, 
among other things, the number and level of employ- 
ees participating in the unlawful activities and the 
obviousness, seriousness, duration, history, and fre- 
quency of noncompliance. 

2 Internal Disciplinary Action 

Wective internal disciplinary action is crucial to 
any compliance program. The attorney for the De- 
partment should consider whether there was an ef- 
fective system of discipline for employees who violat- 
ed company environmental compliance policies. Did 
the disciplinary system establish an awareness in 
other employees that unlawful conduct wouid not be 
condoned? 

- 
,- 

3. subsequ%nt conrplicnce E!ybrb 
The attorney for the Department should consider 

the extent of any efforts to remedy any ongoing non- 
compliance. The promptness and completeness of 
any action taken to remove the source of the non- 
compliance and to lessen the environments h a m  
resulting from the noncompliance should be consid- 
ered. Considerable weight should be given to prompt, 
@-faith efforts to reach environmentai compli- 
ance agreements with federal or state authorities, or 
both. Full compliance with such agreements should 
be a factor in any decision whether to prosecute. 

IIL Application of These Factors to 
Hypothetical Exampled 

These examples are intended to assist federal pros- 
ecutors in their exercise of discretion in evaluating 
environmental cases. The situations facing prosecu- 
tors, of course, present a wide varieQ of fact pat- 
terns. Therefore, in a given case, some of the criteria 
may be satisfied while others may not. Moreover, 
satisfaction of various criteria may be a matter of 
degree. Consequently, the deet of a given mix of 
factors also is a matter of degree. In the ideal situa- 
tion, if a company fully meets all of the criteria, the 
result may be a decision not to prosecute that com- 
pany criminally. Even if satisfaction of the criteria 
is not complete, still the company may bene& in 
terms of degree of enforcement response by the gov- 
ernment. The following hypothetical examples are 
intended to illustrate the operation of these guide- 
lines. 

Euzmpk 1: 

tion and consequent prosecution leniency. 

1 

This is the ideal case in terms of criteria satisfac- 

- 
While this policy applies to both individuals and organi- 

zational violators, these examples focus particularly upon 
situations involving organizations. 

[App. 501.1 1511 
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1. Company A regularly conducts a comprehensive 
audit of its compliance with environmental re- 
quirements. 
2 The audit uncovers information about employ- 
ees' disposing of hazardous wastes by dumping 
them in an unpermitted location. 
3. An internal company investigation confirms the 
audit information. (Depending upon the nature of 
the audit, this follow-up investigation may be un- 
necessary.) 
4. Prior to the violations the company had a sound 
compliance program, which included clear policies, 
employee training, and a hotline for suspected vio- 
lations. 
5. As soon as the company conhms the violations, 
it  discloses all pertinent information to the appro- 
priate government agency; it undertakes compli- 
ance planning with that agency; and it carries out 
satisfactory remediation measures. 
6. The company also undertakes to correct any 
false information previously submitted to the gov- 
ernment in relation to the violations. 
7. Internally the company disciplines the employ- 
ees actually involved in the violations, including 
any supervisor who was lax in preventing or de- 
tecting the activity. Also, the company reviewa its 
compliance program to determine how the viola- 
tions slipped by and corrects the weaknesses found 
by that review. 
8. The company discloses to the government the 
names of the employees actually responsible for 
the violations, and it cooperates with the govern- 
ment by providing documentation necessary to the 
investigation of those persons. 
Under these circumstances Company A would 

stand a good chance of being favorably considered 
for prosecutorial leniency, to the extent of not being 
criminally prosecuted a t  all. The degree of any le- 
niency, however, may turn upon other reletvant fac- 
tors not specifically dealt with in these guidehes.J 

Exam& 2 

At the opposite end of the scale is Company 2, 
which meets few of the criteria. The likelihood of 

'For example, if the company had a long history of nom 
compliance, the compliance audit was done only under 
pressure from regulators, and a timely audit would have 
ended the violations much sooner, those circumstances 
would be considered. 

. f' 
(: 

- 

501:1153 
prosecutorial leniency, therefore, is remote. Com- 
pany 2's circumstances may include any of the fol- 
lowing 

1. Because an employee has threatened to report a 
violation to federal authorities, t h e  company is 
afraid that investigators may begin looking at it. 
An audit is undertaken, but it focuses only upon 
the particular violation, ignoring the possibility 
that the violation may be indicative of wididespread 
activities in the organization. 
2. After completing the audit, Company 2 reports 
the violations discovered to the government. 
3. The company had a aqd.b" program, but it 
was dectively no more than a collection of paper. 
NO d o r t  is made to disseminate its content, im- 
preaa upon employees ita significance, train em- 
ployees in its application, or oversee its implemen- 
tation. 
4. Even after "discovery" of the violation the com- 
pany makes no effort to strengthen its compliance 
procedures. 
5. The company makes no eflort to come to terms 
with regulators regarding its violations. It resists 
any remedial work and refuses to pay any mone- 
tary sanctions. 
6. Because of the non-compliance, information 
aubmiW to regulators o m  the years has been 
materially inaccurate, painting a substantially 
false picture of the company's true compliance sit- 
uation. The company fails to @e any steps to 
correct that inaccuracy. 
7. The company does not cooperate with prosecu- 
tors in identifying those employees (including 
managers) who actually were involved in the viola- 
tion, and it resists disclosure of any documents 
relating either to the violations or to the responsi- 
ble employees. 
In these circumstances leniency is unlikely. The 

only positive action is the so-called audit, but that 
was 90 narrowly focused as ta be of questionable 
value, and it was undertaken only to head off a possi- 
ble criminal investigation. Otherwise, the company 
demonstrated no good faith either in terms of com- 
pliance etlorts or in asaisting the government in ob- 
taining a full understanding of the violation and dis- 
covering its sources 

Nonetheless, these factors do not assure a criminal 
prosecution of Company 2. As with Company A, 
above, other circumstances may be present which 

'.. 2-91 
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deet the balance struck by prosecutors. For exam- 
ple, the effect of the violation (because of substance, 
duration, or amount) may be such that prosecutors 
would not consider i t  to be an appropriate criminal 
case. Administrative or civ i l  proceedings may be 
considered a more appropriato response. 
Othsr extampk . .  

Between these extremes them is a range of pos- 
sibilities. The presence, absence, or degree of any 
criterion may &ect the prosecution's exercise of dis- 
cretion. Below are some examples of such ef€ects: 

1. In a situation othemise similar to that of Com- 
pany A, above, Company B performs an audit that 
i8 very limited in scopcr and probably d e c b  no 
more than an sort to avoid prosecution. Despite 

. that .background, Company B is cooperative in 
terms of both bringing itself into compliance and 
providing information regarding the crime and its 
perpetrators. "he result could be any of a number 
of outcomes, including prosecution of a lesser 
charm or a decision to prosecute the individuals 
rather than the company. 
2 Again the situation is similar to Company A's 
but Company C refuses to reveal any information 
regarding the individual violators. The likelihood 
of the government's prosecuting the company are 
substantially increased. 
3. In another situation similar to Company A's, 
Company D chooses to "sit on" the audit and take 
corrective action without telling the government. 
The government learns of the situation months or 
years after the fact. 
A complicating fact here is that environmental 

regulatov programs are self policing: they include a 
substantial number of reporting requirements. If re- 
ports which in fact presented false information are 
allowed to stand uncorrected, the reliabilitg of this 
system is undermined. They also may lead to adverse 
and unfair impacts upon other members of the rqu- 
lated community. For example, Company I) failed to 
report discharges of X contaminant into a municipal 
sewer system, di- that were terminated as a 
result of an audit. The sewer authority, though, 
knowing only that there have been excessive loadings 
of X, but not knowing that Company D was a source, 
tightens limitations upon all known sources of X. 
Thus, all of those sources incur additional treatment 
expenses, but Company D is undected. Had Com- 
pany D revealed its audit results, the other compa- 
nies would not have suffered unnecessary expenses. 

( 

In some situations, moreover, failure to report is a 
crime. See ag., 33 U.S.C. 81321(b)(5) and 42 U.S.C. 8 
9603(b). To illustrate the effect of this factor, consid- 
er  Company E, which conducts a thorough audit and 
finds that hazardous wastes have been disposed of by 
damping them on the ground. The company cleans 
up the area and tightens up its compliance ppgram, 
but does not reveal the situation to regulators. As- 
suming that a reportable quantity of a hazardous 
substance was released, the company was under a 
legal obligation under 42 U.S.C. O9603(b) to report 
that release SS soon as i t  had knowledge of it, there- 
by allowing regulators the opportunity to assure 
proper clean up. Company E's knowing failure to 
report the release upon learning of it is itself a felo- 
ny* 

..... . 
4' 

Ln the cases of both Company D and Company E, 
consideration would be given by prosecutors for re- 
medial efforts; hence prosecution of fewer or lesser 
charges might result. However, because Company 
D's silence adversely afl'ected others who are entitled 
to fair regulatory treatment and because Company E 
deprived those legally responsible for evaluating 
cleanup needs of the ability to carry out their func- 
tions, the likelihood of their totally escaping crimi- 
nal prosecution is sirrslificantly reduced. 
4. Company F's situation is similar to that of Com- 
pany B. However, with regard to the varioua viola- 
tions shown by the audit, i t  concentrates upon cor- 
recting only the easier, less expensive, less significant 
among them. Its hckadaisical approach to correc- 
tion does not make it a strong candidate for leniency. 
5. Company G is similar to Company D in that it 
performs an audit and finds violations, but does not 
bring them to the gvvernment's attention. Those vio- 
lations do not involve failures to comply with report- 
ing requirements. The company undertakes a pro- 
gram of gradually correcting its violations. When 
the government learns of the situation, Company G 
sti i l  has not remedied its most signigcant violations, 
but claims that it certainly planned to get to them. 
Company G could receive some consideration for its 
dorts, but its failure to disclose and the slowness of 
its remedial work probably mean that i t  cannot ex- 
pect a Substantial degree of leniency. 
6. Comprehensive audits are considered positive ef- 
forts toward good faith compliance. However, such 
audits are not indispensable to enforcement leniency. 
Company H s  situation is essentially identical to 
that of Company A, except for the fact that it does 
not undertake a comprehensive audit. It does not 
have a formal audit program, but, as a part of its 

- 
i 

- 
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efforts to ensure compliance, does realize that it is 
committing an environmental violation. I t  thereafter 
takes steps otherwise identical to those of Company 
A in terms of complianca eflorts and cooperation. 
Company H is aha a likely candidate for leniency, 
including possibly no crimianl prosecution. 
In sum, mitigating &orb made by the regulated 

comunity will be remgnhd and evaluatd The 
greater the showing of good faith, the more likely i t  
wi l l  be met with leniency. Conversely, the lesa good 
faith shown, the lesa likely that prosecutorid h 
tion will tend toward leniency. 
IV. Nature of this Guidams 

tice of the Department in making crixninal proaecu- 
tive and other decisions after giving consideration to 
the criteria described above, as well as any other 
criteria that are relevant to the exercise of criminsl 
prosecutorid discretion in a particular case. This 
discussion is an expression of, and in no way departs 
from, the long tradition of exercising prosecutorid 
discretion. The decision to prosecute "generally rests 
ent i re ly  in  [the prosecutor's J discretion." 
Burdenkircher v. Hayes, 434 U.S. 357, 364 (1978).5 

L. 
( 

This guidance e%plaina the current g e n d  prac- 

- 
5Although some statutes haw oecosionally been held to 

require cid enforcement actions, see, rg ,  Dunbp v. 
B a c ~ s k i ,  4Zl US. 560 (1975), thoae are unusual cam, 
and the general rale is that both civil and criminnl en- 
forcement is at the enforcement agency's dimtion where 
not prescribed by law. Hak&r v. Cham, 470 US. 82L 
830-35 (1985); Cutler o. Xaym 818 F2d 879,893 (D.C. Ci. 
1987) (decisions not to enforce are not reviewable unless 
the statute provides an "inflexible mandate"). 

501:1155 
This discretion is especially firmly held by the crimi- 
nal proemtor? The criteria sat forth above IVC 
intandd O~IY  internal guidance to Department of 
Justics attorneys. They are not intended to, do not, 
and may not be relied upon to creata a right or bene- 
Bf mbatantive or procedural, enforceable at law by a 
party to litigation with the United Stabs, nor do 
fhey in any way limit the hwfd litigstipa pmroga- 
tivcs, incilading civil enforcement actio- of the De- 
partment of Justice or the Environmental protaction 
Appencp. They are provided to &de tile efklctiva use 
of limited enforcement resou", and do not derive 
from, find their baaia in, nor conrrtitnta any Iegd 
requirement, whether c o ~ t i t ~ t i o n a l ,  statutory, or 
o t h " ,  to forego or modify any enforcument ac- 
don or the we of any evidefitiary material. See Ptin- 
c i p l s s Q f F ~ -  (US. Dept. of Justice, 
1980) p. a; Uhited Stotss Attorney' M a n d  (U.S. 
Dept. of Justice, 1986) 1-1.ooO. 

1967). 

- 
6Nltaron v. U& Stcrtsq 382 F2d 479,480 (D.C. Clr. 
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EPA Policy on Environmental Auditing 

(Published at 50 FR 46504, November a, 1985; Revised 51 FR 25004, Jvly 8,1986) 

ENVIRONMENTAL AUDITING POLICY 

L Preamble [Omitted1 
II. General EPA Policy on Environmental 

Auditing 
A Introduction 

Environmental auditing is a systematic, docu- 
mented, periodic and objective review by regulated 
entities' of facility operations and practices related 
to meeting environmental requirements. Audits can 
be designed to accomplish any or all of the following: 
verify compliance with environmental requirements; 
evaluate the effectiveness of environmental manage- 
ment systems already in place; or assess risks from 
regulated and unregulated materials and practices. 

Auditing serves as a qual ie  assurance check to 
help improve the effectiveness of basic environmen- 
tal management by verifying that management 
practices are in place, functioning and adequate. En- 
vironmental audits evaluate, and are not a substitute 
for, direct compliance activities such as obtaining 
permits, installing controls, monitoring compliance, 
reporting violations, and keeping records. Environ- 
mental auditing may verify but does not include ac- 
tivities required by law, regulation or permit (e.g, 
continuous emissions monitoring, composite correc- 
tion plans at wastewater treatment plants, e&). Au- 
dits do not in any way replace regulatory agency 
inspections. However, environmental audits can im- 
prove compliance by complementing conventional 
federal, state and local oversight. 

STATEMENT 
Environmental auditing has developed for sound 

business reasons, particularl~ as a means of helping 
regulated entities manage pollution control ailima- 
t i d y  over time instsad of reacting to crises. Audit- 
ing can result in improved facility environmental 
performance, help communicate effective solutions to 
common environmental problems, focus facility 
managed attention on current and upcoming regu- 
latory requirements, and generate protocols and 
checklists which help facilities better manage them- 

management of environmental hazards, since audi- 
tom frequently identify environmental liabilities 
which go beyond regulatory compliance. Companies, 
public entities and federal facilities have employed a 
variety of environmental auditing practices in recent 
years. Several hundred major firms in diverse indus- 
tries now have environmental auditing programs, al- 
though they often am known by other names such as 
asksment, survey, survtillance, review or apprais- 
al. 

While auditing has demonstrated its usefulness to 
those with audit ptograms, others s t i l l  do not 
audit. Clarification of EPA's podtion regarding au- 
diting may help encourage regulated entities to es- 
tablish audit programs upgrade systems already in 

B. EPA Encuurages the Us of E n v i r c m d  Auc 

Auditing & CIUI mdt in bettcr-integrated 

Place. 

diting 

EPA encourages regulated entities to adopt sound 
environmental management practices to improve en- 
vironmental ~erformaace. In Darticular. EPA en- 
couragw regdated entities subject to environmental 
regulations to institute environmental auditing pro- 
grams to help ensure the adequacy of intend sys- - to achieve, maintain ad monitor complisnce. 
bplementation of auditing pro- 
grams c8D. in w idmacation, ~ l u t i o n  
and avoidana of en6mmeDtpi problems, ~ ~ tal auditing pactices p an be found in V ~ O U S  pub- improvements to pMces. can 
be conducted e&tiveIy by independent internal or 
third PartY auditom W o%Pnizations lzenedY 

e 
wAnnotltcd BiblioOrophO oll Enenmsnt;rl 

latory Reform Staft PM-223, EPA, 401 M Streat SW, 
Washington, DC 20460. 

The appendix to this policy statement outlines 
some basic elements of environmental auditing (ag., 
auditor independence and top management support) 
for use by those considering implementation of eftec- 
tive auditing programs to help achieve and maintain 
compliance. Additional information on environmen- 

lished materials? 

1"RegUlaM entities" include private firms and public 
agencies with facilities subject to environmental reguia- 
tion. Public agencies can include fedeal, state or local 

regional sewage commissions. 

- 
wfi Na EpA-w. 

as Bs & d - P w s e  o m t i o n s  such 89 Fifth =tion, spm& 1985, a d a b l e  fmm Regrr- 

2%. cg, "Current Practices in Environmental Audit- 
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have greater resources to devote to an internal audit 
team, while smaller entities might be more likely to 
use outside auditors. 

Reguiated entitiea am responsible for taking all 
necessary steps to ensure compliance with environ- 
mental requirements, whether or not thv adopt au- 
dit programs. Although environmental laws do not 
require a regulated facility to have an auditing pro- 
gram, ultimate responsibility for the environmental 
performance of the facility lies with top manage- 
ment, which therefore has a strong incentive to w 
reasonable means, such as environmCnta auditing, 
to secure reliable information of facility compliance 
Sta tus .  

EPA does not intend to dictate or intertero wifA 
the environmental management practices of private 
or public organizations. Nor does EPA intend to 
mandate auditing (though in certain instances EPA 
may seek to include provisions for environmental 
auditing as part of settlement agreements, as noted 
below). Because environmental auditing systems 
have been widely adopted on a voluntary basis in the 
past, and because audit quality depends to a large 
degree upon genuine management commitment to 
the program and its objectives, auditing should re- 
main a voluntary activity. 
IIL EPA Poiicy on Specific Environmental Au- 

A. AQ- Requests fot Audit Reports 

EPA has broad statutory authority to request rel- 
evant information on the environmental compliance 
status of regulated entities. However, EPA believes 
routine Agency requests for audit reportss could 
inhibit auditing in the long run, decreasing both the 
quantity and quality of audits conducted. Therefore, 
as a matter of policy, EPA wi l l  not routinely request 
environmental audit reports. 

EPA's authority to request an audit report, or rel- 
evant portions thereof, will be exercised on a cam- 
by-case basis where the Agency determines it is 
needed to accomplish a statutory mission, or where 
the Government deems it to be material to a 4- 

t diting h u e s  

( 

- 

rial investigation. EPA expects such requests to be 
limited, most likely focused on particular info=- 
tion needs rather than the entire report, and Usuauy 
made where the information needed cannot be ob- 
tained from monitoring, reporting or other data oth- 
erwise available to the Agency. Examples would like- 
ly include situations w h e  audits are conducted un- 
der consent decrees or other settlement agre!ements; 
a company has placed its management practices at 
issue by raising them as a d e f e w  or state of mind 
or intent are a relevant element of inquiry, such as 
during a criminal investigation. This list is illustra- 
tive! rather than exhaustive, since there doubtless 
wil l  be other situations, not subject to prediction, in 
which audit reports rather than information may be 
mpired. 

EPA acknowledges regulated entities' need to self- 
evaluate environmental performance with some 
measure of privacy and encourages such activity. 
However, audit reports may not shield monitoring, 
compliance, or other information that would other- 
wise be reportable and/or accessible to EPA, even if 
there is no explicit 'requirement' to generate that 
data4 Thus, this policy does not alter regulated en- 
tities' existing or future obligations to monitor, rec- 
ord or report intonnation required mdee environ- 
mental statutes, regulations or permits, or to PUOIR 
EPA access to that information. Nor does this policy 
alter EPA's aathoriQ to request and receive any rel- 
evant information-including that contained in au- 
dit reports-under various environmental statutes 
(e.g., Clean Water Act section 308, Clean Air Act 
sections 114 and 8 8 )  or in other ad" tive or 
judicial proceedings. 

Regulated entities also should be aware that cer- 
tain audit findings may by law have to be reported to 
government agencies. H o m e r ,  in addition to any 
such requirements, EPA BIZ- regulated enti- 
ties to notify appropriate Stab or Federal ofticials of 
findings which suggest siflcant environmental or 
public health risks, even when not spsdfically re- 
quired to do so. 
B. EPA Reaponas to Envi"en td  Auditinq 
1. General Policy 

3~ "environmental andit report" is a written report 

review, c o n d u d  as part of an environmental audit as 
described in section ILA, dfacilityenvironmentd perfor- 
maace and practices. An audit report is not a substitnta 
for compiiance monitoring reporta or other reports or 
records which may be required by EPA or other regulatory 
agencies. September 1985. 

EpA will not to fOw dum 
- 

'See, for example. "Duties to Report or DisCiosa Informa- 
tion on the Environmental Aspects of BusintsS Activitk" 
Environmental Law Institute report to E A ,  bal report, 

2-92 
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in exchange for implementation of environmental 
auditing or other sound environmental management ' ) practices. Indeed, a credible enforcement program 
provides a strong incentive for regulated entities to 
audit. 

Regulatory agencies have an obligation to assess 
source compliance status independently and cannot 
eiiminate inspections for particular firms or classes 
of firms. Although environmental audits may com- 
plement inspections by providing self-assessment to 
assure compliance, they are in no way a substitute , 
for regulatory oversight. Moreover, certain statutes 
(e.g. RCRA) and Agency policies establish minimum 
facility inspection frequencies to which EPA will ad- 
here. 

However, EPA will continue to address environ- 
mental problems on a priority basis and wil l  conse- 
quently inspect facilities with poor environmental 
records and practices more frequently. Since effec- 
tive environmental auditing helps management iden- 
tify and promptly correct actual or potential prob- 
lems, audited facilities environmental performance 
should improve. Thus, while EPA inspections of self- 
auditied facilities will continue, to the extent that 
compliance performance is considered in setting in- 
spection priorities, facilities with a good compliance 
history may be subject to fewer inspections. 

In fashioning enforcement responses to violations, 
EPA policy is to take into account, on a case-by-case 
basis, the honest and genuine efforts of regdated 
entities to avoid and promptly correct violations and 
underlying environmental problems. When regulated 
entities take reasonable precautions to avoid non- 
compliance, expeditiously correct underlying envi- 
ronmental problems discovered through audits or 
other means, and implement measures to prevent 
their recurrence, EPA may exercise its discretion to 
consider such actions as honest and genuine &orts 
to assure compliance. Such consideration applies 
particular when a regulated entity promptly reports 
violations or compliance data which otherwise were 
not required to be recorded or reported to EPA 
2 Audit Provisions as Remedies in Enforcement 

Actions 

EPA may propose environmental auditing provi- 
sions in consent decrees and in other settlement ne- 
gotiations where auditing could provide a remedy for 
identiiied problems and reduce the likelihood of simi- 
lar problems recurring in the future.5 Environmen- 

EPA is developing guidance for use by Agency negotia- 

- 

. .) 

. 
- 

tal auditing provisions are not most likely to be pro- 
posed in settlement negotiations where: 

. A  pattern of violations can be attributed, at 
least in part, to the absence or poor functioning of an 
environmental management system; o r  

0 The type or nature of violations indicates a like- 
lihood that similar noncompliance problems may ex- 
ist or occur elsewhere in the facility or at other facil- 
ities operated by the regulated entity. 

Through this consent decree approach and other 
means. EPA may consider how to encourage effective 
auditing by publicly owned sewage treatment works 
(POTWs). POTWs often have compliance problems 
related to operation and maintenance procedures 
which can be addressed &ectively through the use of 
environmental auditing. Under its National Munici- 
pal Policy EPA already is requiriing many POTws to 
develop composite correction plans to identify and 
correct compliance problems. 
C. E n u i r o n e  Auditing of Federal Facilities 

EPA encourages all federal agencies subject to en- 
vironmental laws and regulations to institub envi- 
ronmental auditing systems to help ensure the ade- 
quacy of internal systems to achieve, maintain and 
monitor compliance. Environmental auditing at fed- 
eral facilities can be an ef€ective supplement to EPA 
and state inspections. Such federal facility environ- 
mental audit programs should be structured to 
promptly identify environmental problems and ex- 
penditiously develop schedules for remedial action. 

To the extent feasible, EPA will provide technical 
assistance to help federal agencies design and ini- 
tiate audit programs. Where appropriate, EPA will 
enter into agreements with other agencies to clarify 
the respective roles, responsibilities and commit- 
ments of each agency in conducting and responding 
to federal facility enviommental audits. 

With respect to inspections of self-audited facili- 
ties (see section IIX3.l above) and requests for audit 
reports (see seetion IILA above), EPA generally will 
respond to enviommental audits by federal facilities 
in the same manner as it does for other regulated 
entities, in keeping with the spirit and intent of Ex- 
ecutive Order 12088 and the EPA Fgderal Facilitiej 
Compliance Strateoy (January 19841, update forth- 
coming in late 1986). Federal should, how- 
ever, be aware that the Freedom of Information Act 
tors in stracturing appropriate eavironmenull audit @- 
dons for consent decrees and other settlement negoti?- 
t i O n s .  

- 

2-92 
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: 

( i e s  by the public 

will govern any disclosure of audit reports or audit- 
,enerated information requested from federal agen- 

When federal agencies discovv sigaificant viola- 
tions through an enviornmentd audit, EPA encour- 
ages them to submit the related audit bdings and 
remedial action plans expeditiously to the applicable 
EPA regional office (and responsible state agencies, 
where appropriate) even when not specifically re- 
quired to do so. EPA wil l  review the audit hdina 
and action plans and either provide written approval 
or negotiate a Federal Facilities Compliance Agree- 
ment. EPA will utilize the escalation procedures pro- 
vided in Executive Order l2088 and the EPA F&d 
Farcilicies C o n ~ p l i a ~ ~  S- only when agrement 
between agencies cannot be reached. In any event, 
federal agencies are expected to report pollution 
abatement projects involving costs (necessary to cor- 
rect problems discovered through the audit) to EPA 
-in accordance with OMB Circular A-106. Upon re- 
quest, and in appropriate circumstances. EPA will 
assist affected federal agencies through coordination 
of any public release of audit findings with approved 
action plans once agreement has been reached. 

IV. Relationship to State or Local Regulatoly 
Agencies 

State and local regulatory agencies have indepen- 
( ~ lent jurisdiction over m a t e d  entities. EPA. en- ( :ourages them to adopt these or similar policies, in 

order to advance the use of effective environmental 
auditing in a consistent manner. 

EPA recognizes that some states have already un- 
dertaken environmental auditing initiatives which 
differ somewhat from this policy. Other states also 
may want to develop auditing policies which accom- 
modate their particular needs or circumstances. 
Nothing in this policy statement is intended to pre- 
empt or preclude states from developing other ap- 
proaches to environmental auditing. EPA encour- 
ages sta te  and local authorities to consider the basic 
principles which guided the +cy in depeioping 
this policy: 

*Regdated entitiea must continue to report or 
record compliance information required under exist- 
ing statutes or regulations, regardless of whether 
such information is generated by an environmental 
audit or contained in an audit report. Required in- 
formation cannot be withheld merely because it is 
generated by an audit rather than by some other 
means. 

*Regalatory agencies cannot make promises to 
forgo or limit enforcement action against a particp- 
lar facility or class of facilities in exchange for the 
uw of environmental auditing systems. However, 
such agencies may use their discretion to adjust en- 
forcement actions on a case-by- baais in response 
to honest and genuine ef€orts by regulated entities to 
assure environmental compliance. 

.When setting inspection priorities regulatory 
agenaes should focus to the extent possible on am- 
pliance performance and environmental results. 

 regulatory agencies must continue to meet 

I 

"nm program requirements (e& minimum in- 
apetion r e q h e n t s ,  etc) 

0 Regulatory agencies should not attempt to pre- 
scribe the precise form and structure of regulated 
entities' environmental management or auditing 
Programs. 
An e h t i v e  statedfederal partnership is needed to 

accomplish the mutual goal of achieving and xnain- 
taining high levels of compliance with environmen- 
tal laws and regulations. The greater the coasigtency 
between state or l d  policies and this federal re- 
sponse to environmental auditing, the peater the 
degree to which sound auditing practices might be 
adopted and compliance levels improve. 

Datsd: June 28,1986. 

Lee M, T h O m a a  
Administ" 

Appendix - Elements of mective Endronmen- 
tal Auditing Program 

Introduction: Environmental auditing is a system- 
atic, documented, periodic and objective review by a 
regulated entity of facilitp operations and practicas 
dated to meeting environmeatal requirements. 

Private sector environmentai audits of facilities 
have been conducted for swveral yaats and have tak- 
en a variety of forms, in part to accommodate unique 

theless, effective environmental audits appear to 
have certain discernible dements in common with 
other kinds of audits. Standards for internal audits 
have been documented extensively. The elements out- 
lined below draw heavily on two of these documenttc 
"Compendium of Audit Standards" (01983, Walter 
Willborn, American Sociew for Quality Control) and 
"Standards for the Professional Practice of Internal 
Auditing" (01981, The Institute of Internal Auditors, 

organizational s t r ~ w  and CircMWtpn C~S. Ne~er- 

2-92 
t '  



AGENCY GUIDANCE 501: 1055 L *  

. -  
Inc). They also reflect Agency a n a l ~  conducted 
over the last several WWS. 

Performance-orientd auditing elements are out- 
lined here to help accomplish several objectives. A 
general description of features of &ective, mature 
audit programs can help those starting audit pro- 
grsms, especially federal agencies and smaller busi- 
nesses. These elements also indicate the attributes of 
auditing EPA getnerally considers important to en- 
sure program &ectiveness. Regulatory agemcies may 
use these elements in negotiating environmental aa- 
diting provisions for consent decrees. F d y ,  these 
elements can help guide states and localities consid- 
ering auditing initiatives. 
An &ective environmental auditing system will 

likely include the following general elements 
I. ExpLicit top mamumwnt sclpportfbt e n v i m  

mental auditing and commitment to follow-up on aslc 
ditjndings. Management support may be demon- 
strafml by written policy articulating upper manage- 
ment support for the auditing program, and for 
compliance with all pertinent requirements, includ- 
ing corporate policies and permit requirements as 
well as federal, state and local statutes and regula- 
tions. 

Management support or the auditing program also 
should be demonstrated by an explicit written com- 
mitment to follow-up on audit findings to correct 
identified problems and prevent their rectmencc 
II. An m v k "  auditingfinction indepen- 

dent of audited ~ k r i t h  The status or organiza- 
tional locus of environmental auditors should be suf- 
ficient to ensure objective and unobstructed inquiry, 
observation and testing. Auditor objectiviQ should 
not be impaired by personal relationships, financial 
or other confiicts of interest, interference with free 
inquiry or judgment, or fear of potential retribution. 
m. Adeqclats team Mng und auditor tmking. 

Environmental auditors should possess or have 
ready access to the knowledge, skills, and disciplines 
needed to accomplish audit objectives. Each individ- 
ual auditor should comply with the company's pro- 
fessional standards of conduk Auditors, whether 
full-time or part-time, should maintain their techni- 
cal and analytical competence through continuing 
education and training. 

IV. ExpLicSt wdit prognrm +&iveq scope, re- 
sources andfie-. At a minium, audit objec- 
tives should include assessing compliance with appli- 
cable environmental laws and evaluating the ade- 
quacy of internal compliance policies, procedures 

( 9 

L 
(. .' 

and personnel training programs to ensure contin- 
ued compliance. 

Audits should be based on a process which pro- 
vides auditors all corporate policies, permits, and 
federal, state, and local regulations pertinent to the 
fac i l ia  and checklists or protocols addressing spe- 
cific features that should be evaluated by auditors. 

Explicit written audit procedures generally should 
be used for planning audits, establishing audit scope, 
examining and evaluating audit findings, communi- 
cating audit results, and following-up. 

V. A proms which c o k &  analwes, interprets 
a n i i & c u n w n t s i q f ~ ~ t o a c h i e v e u u -  
dit o&ctiva Information should be collected before 
and during an o d t e  visit rqprdhg environmental 
compliance(f), environmental management effective- 
ness($), and other matters(3) related to audit objec- 
tives and scope This information should be s d -  
cient, reliable, relevaat and useful to provide a sound 
basis for audit findings and recommendations. 
a St@ci& information is factual, adequate and 

convincing so that a prudent, informed person would 
be likely to reach the same conclusions as the audi- 
tor. 

b. ReZiabZe information is the best attainable 
through use of appropriate audit techniques. 
c RslevcLnt information supports audit findings 

and recommendations and is consistent with the 
objectives for the audit  
d. U& information helps the organization meet 

its goals 

The audit process should include a periodic review 
of the reliability and integriQ of this information 
and the means used to identify, measure, classify 
and report it. Audit pracedures, including the testing 
and sampling techniqum employed, should be select- 
ed in advance, to the extat practic4 and expanded 
oralteredifcircrtmstan as WarranL The process of 
collecting, analyzing, interpmtbg, and documenting 
information should provide rcwsonablt assurance 
that audit objectivity is maintained and audit goals 
are met. 

VI. A p " s  which i ~ s p s E i f l c p t o c e d u t e s  to 
prumpt2~ prepare candid, dear, and appr&ate 
written reporb an udit$ta€ung& cr", action& 
and schedules for incptsmentcrtian 

Procedures should be in place to ensure that such 
infonuation is communicated to managers, including 
facility and corporate mansgemeat, who can evalu- 
ate the information and ensure CoTfCction of identi- 

I I' [App. 501.1051] 
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.- Bed problems. Procedures also should be in place for 
determining what internal findings are reportable to 
state or federal agencies 

VII. A proeesrr w M  id& Quozify assurance 
procedures to osdnue the ~cc(~rocy  and thorouqiLnsss 
ofen.2lironmental ad& Qualitp assursnce may be 
accomplished through supervision, independent in- 
ternal reviews, external reviews, or a combination of 
these approaches. 
Footnotes to Appendix 

(1) A comprehensive assessment of compliance 
with federal environmental regulations requires an 
analysis of facilitJr pedormance against numerous 
e n v i r o ~ ~ n t a i  -~UW and i m p l ~ n e n t h g  regoia- 
tiom These statutes include: 
Resource Conservation and Recovery Act 
Federal Water Pollution Control Act 
clean Air Act 
Hazardous Materials Transportation Act 
Toxic Substances Control Act 
Comprehensive Environmental Response, Com- 
pensation and Liability Act 
Safe Drinking Water Act 

' Federal Insecticide, F'ungicide and Rodenticide Act 
Marine Protection, hearch and Sanctuaries Act 
Uranium Mill Tailings Radiation Control Act 
In addition, state and local government are likely 

to have their own environmental laws. Many. states 
have been delegated authority to administer federal 
programs. Many local governments' building &e, 
safe@ and health codes also have environmental re- 
quirements relevant to am audit evaluation. 
(3) An environmental audit could go well beyond 

the of compliance assessment normally am- 
ducted during regulatory inspedions, for example, 
by evaluating policies and practices, regardless of 
whether they are part of the enviromental system 
or the operating and maintenance procedare!~. Spe- 
cifically, audits can d u a t e  the cxtent to which ays- 
tems or procedures 

\ 

( 

vide management guidance or  environmental 
hazards not specifically a d h s e d  in regalations; 

2 Train and motivate fa&@ personnel to work in 

derstand and comply with government regplations 
and the entitJr's environmental policg; 

an cnPiro~~tall~-~pbbmwtalls-acceptrrble m m  and to a- 

b Commonicate relevant environmental develop 
ments expeditiously to facility and other personnei; 

4 Commrrnicab affectioely With  governme!nt and 
the public tegarding serious environmental ina- 

5. Require third parties working for, with or on 
behalf of the organization to follow its emironmen- 
tal Proeedaras; 

6. Make proficient personnel available at all times 
to carry out environmental (especially emergency) 
procedarss; 

7. Incorporate environmental protection into w r i t  
ten operating procedrues; 

8. Apply best management practices and opexating 
procedures, including "good houdceeping" tech- 
niques; 

9.InstitutepreoentivaandcQrrectivemain~ce 
systems to minixke actual and potential environ- 
mental harm; 

10. Utilize best available ptocess and control tech- 
nologies; 

U Use most-eftective sampling and mooitoring 
teehniqueq test methods, recordkeeping systems or 
reporting protocols (beyond minimum legal quire- 
mestsb 

12 Evaluate causes behind any serious environ- 
mental incidents and es*lish procedures to avoid 
-m 
13. Exploit source reduction, recycle and reuse po- 

tentialwhereverpmctiCal;and 

14 Substitute materials or procasaes to aUow ttae 
of the least-hazardous substances feasr'bk 

1, Develop organizational environmental policies 
whidx a implement regulatory requirements: b. p m  

(3) Auditors could ais0 assess environmena risks 
and ancertainties 
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Status of Privilege 
of Environmental Audits 



1. CURRENT DEVELOPMENTS A95 

STATE ENVIRONMENTAL AUDIT PRIVILEGE LAWS, 
EFFECT ON ENFORCEMENT UNDERGOINQ EPA REVIEW 

Information the Environmental Protection Agency expects 
to gather a t  a public meeting on environmental compliance 

le@lature will help it determine whether it needs to modify 
its existing audit policy, an agency 05cial told BNA July 11. 

According to a June 20 notice, EPA said the meeting was 
planned in part to review state effort4 to pass legislation 
making information gathered through voluntary environmen- 
tal audits privileged, or protected from disclosure. in various 
types of enforcement actions. The meeting, scheduled for 

way self+;aluative materials ara used in enforcement pro- 
~ l L s  (25 m 416). 

i 
rlc 

audits and privileges Promed Or by various state July 27-28 provide a fo- for the agency to review the 

Sev&ai states have already enacted privilege laws, and 
0th- are considering them. See accompanying chart,."Over- 
view of Environmental Audit Privilege by State." The chart 
was prepared by John L. Wittenborn and Stephanie Slegel. 
Washingtoo, D.C., counsel for the Coalition for Improved 
Environmental Audits and outlines state proposals and enact- 
ments to date. 

The state audit privileges created by these state laws and 
legislative proposals are designed to respond to the dbhcen- 
live to voluntary, company-initiated compliance program 
that otcm when results of voluntary compliance audits are 
subject to disclosure and use in enforcement actions against 
the companies. 

Determining Need For More Federal Incentlver 
EPA will hear testimooy conmning such disincentives 

duriog the public meeting. Through such tcJtimony, EPA 
said, It hopes to gather enough information to determine 
whether additional inceotives are needed at  the federal level 
to encourage audits, disclosure of audit Bndhgs, and prompt 
comtion of environmental violations uncovered. The notice 
spedkally requested information about successes and fail- 
ures associated with its policy on eovironmental auditing, 
especially in the area of penalty mitigatioo. The policy was 
issued July 9,1988 (17 W 397). 

Under that policy, E P A  has encouraged the use of environ- 
mental auditing, but emphasized that "audit reports may not 
shield compliance information otherwise reportable or ams-  
sible to EPA" E P A  also indicated that, while the policy is not 
Intended to pre-empt states from developing other a p  
proaches, there should be consistency between state and 
fed& audit policies. 

States, however, have gone forward on their own to adopt 
various approaches to encourage audits and resolve codicts 
over the use of audit resuits. The creation of an environmen- 
tal audit privilege, which places h i t s  on disclonuc, is one of 
the strongest measures. Oregon, for example, provides for a 
qualified environmental audit privilege io any civil, criminal. 
or administrative action except under limited circumstances 
(ORs Section 488.963: 24 ER 1221). As the chart demon- 
strates, other states have adopted or are considering similar 
Proposa~. 

Effect On Federal Law Enforcement EfTorts 
E P A  has been opposed to state privilege laws for a number 

of reasons, including the fact that audit privileges may 
require "overfiling" of enforcement actions. EPA said it 
might have to step io and expend federal resources to pursue 
enforcement actions in cases that would have been a state 
responsibility had the state legislative restriction not served 
to prevent the state from acting on the audit results, 
Ira R. Feldman, special counsel with EPA's O!Ece of 

Compliance and chairman of the agency's auditing policy 
w o k  group, told BNA July 11 that EPA is not bound by state 
audit privilege laws in enfordPg violations of federal law, 
and may be in a position to enforce environmental violations 
that should be enforced by the states. 

7-1 5-94 Environment Raponor 
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Feldman said EPA has received positive response from all 
circles concerning the public meeting. He said the meeting 
not only will give proponents of the audit privilege an oppor- 
tunity to present evidence In support of broader use of the 
privilege, but also will address other compliance and enforce- 
ment issues. EPA will look a t  creative compliance options 
and consider a wide variety of opinions to determine whether 
FPA mechanisms and policy concerning self-evaluative pro- 
grams and voluntary disclosure should be adjusted, Feldman 
said. 

Stephanie Siegel, an attorney with Collier, Shannon, Rill & 
Scott, told BNA that states probably will not hold up on their 
legislatioa to await the outcome of the meetfng. States have 
been working on their proposals for a while now, and EPA's 
policy statement on what they prefer that states do is not a 
mandate that states must follow, she said. 
John Wittenborn, also with Collier ShaMOO, told BNA July 

12 that EPA and private citizens would have a dif6cult time 
circumventing the state audit privilege laws In bringing 
enforcement actions. 

c 

Questions On Scope Of Protection 
There are still questions on the scope of protection of these 

state audit privilege laws, however. First, a company that 
does business in diaerent states may be subject to a suit by 
citizens that forum shop for the state that does not have such 
a law. 
Second, because the federal law of privilege is governed by 

principles of common law, and federal courts have not yet 
adopted an audit privilege, EPA and private citizens or 
environmental groups who sue under federal citizen suit 
provisions may argue that the state law on privilege does not 
apply to their claims. 
James T. O'Reilly, chairman of the coalition, said EPA 

could present this argument, but federal courts would be 
bound to apply the privilege law of the state in which it sits as 
long as there is no contradictdry federal evidentiary stand- 
ard. He also said his coalition seeks to create a privilege ooly 
for the internal recommendations and comments in the audits 
and that protection would not extend to the speciric factual 
findings and nwerical  data. 

Tom Lindley, an attorney in Portland, Ore.. who supported 
passage of the Oregon law (24 ER 1221), told BNA July 12 that 
although federal courts have not recognized an audit privt- 
lege, such a privilege could be adopted soon lf these courts 
Iollow recent state statutcs and interpret subsequent court 
rulings as forming the commoo law for such a privilege. He 
also said he was p l d  that EPA Is holding the meeting. but 
added that he fears that the agency's prosemtorial mindset 
will lead it to prejudge the issue and stray from the broader 
goal of seeing the environmental audit privilege as a way to 
improve compliance and protect the environment. 
A federal bill based on the Oregon law also may be 

proposed by Sen. Mark 0. Hatfield (R-Ore), according to a 
member of the senator's SM. Such a bill would create a 
federal environmental audit privilege to cover particular 
Iederal environmental statutes that EPA would not be able to 
avoid, the staff member said. 

The bill is sti l l  in the comments stage, and the senator will 
consider the results of the public meeting in fashioning his 
bill, the staff member said. The audit privilege would have 
the effect of allowing businesses to conduct audits directly 
through an environmental consultant instead of having to go 
through attorneys to preserve the information under the 
attorney-client privilege, according to the staff member. 

- c 
7-1 5-94 Environmmt Reporter 
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Evidence 
ENVIRONMEIUTM AUOtT RESULT3 PROTECTED 
BY SELF-EVALUATION PRIVILEGE, COURT SAYS 

Documcnts produced by a company during an investi- 
gation of groundwater contsmination are entitled to a 
qualified privilege from discovery under thc doctrine of 
self-criticat analysis, a federal district court in Florida 
held Sept. 20 in a case of first impression (Rcichhold 
Chumiculs Inc. Y. fextron Inc., DC NFla, No. 

The public interest in environmcntal compliance is 
furthored by allowing compgiiics tu "candidly aieJs 
their compliance with regulatory and legal requirements 
without creating evidence that may bc used against them 
by their nppnnsntf in future ,litigation." the U.S. Distriet 
Court for tht  Northcrn District of Florida ruled. 

"This case is of enormous significance because it 
marks the first time a federal district court has recog- 
nized the selfctitical analysis privilegc in an environ- 
mental context," according to William A. Ruakjn, who 
reprcscnted the plaintiff Reichhold Chemicals inc. 

"The court accepted the argument that the public 
interest is better servcd by preserving the confidentiality 
of cnvironmcntal self-audit$," Ruskin said. 

Analogy lo F e d "  Rule 407 
The self-critical analysis privilege is analogous to, and 

baacd on the same y o l k  policy considerations as 
Fed.R.Evid. 407, which excludes evidence of subsequent 
remedial measures. the court said. It protects a company 
against rhe "Hobson's choice" of either aggrcssively 
investigating accidents and thereby producing a sc& 
incriminating record, or dtlibcrately avoiding such a 
compilation and possibly leaving the cbntaminatinn 
unabatcd. 

The court observed a significant difference between 
pre-accident and post-accident analysis. Pre-accidcnt 
analysis, which shows that a company wcighcd courses 
of action and chose the act that produccd the contamina- 
tion, is highly relevant and discoverable, the court said. 
llowcvcr, the wurl said, the relevance of post-accident 
audits, if any, is outweighed by its highly prejudicial 
nature. 

Audit Done Under Consent Agrement 

92-30393-RV, 9/20/94). 

In 1984, Reichhold Chemicals entered into a consent 
nrdet with :he Flotida Department of Environmental 
Regulation in which it agrccd to conduct an investiga- 
tion and remediation of contaminated groundwater at its 
Pcnsacola industrial site. 

When in 1992, sceking to recover its costs, the com- 
pany filed suit under :he Compnhcnsivc Environmental 
Response, Compensation, and Liability Act against for- 
mer ownon ot the silc, the former ownen sought to 

I 

discover the results of thc environmental investigation, 
Reichhold argued that the docuiiiviils wcre pracecttd 
from discovery by thc self-critical analysis privilege. 

Thc privilege first was enunciated in the medial 
malpractice field. when a plaintiff sought to d i m e r  
p e t  review discussions following her husband's death, In 
Brtdicc v. Doctor's Hospital lrrc.,. SO F.R.D. 249 (m 
DC 1970). a r d  without upinion. 479 F.2d 920 (CA nC 
1973). the court held that the retrospective review of 
treatments, which it said was valuable in improving 
health care, would bc chilled if discussions were 
discoverable. 

The Bredice privilege, although not universally recog- 
nized, has hen extended to many other fields based on 
the same rationalc, thc cuui 1 =id. It also explained that 
the prbilsge is a qualified one that can be wcrcbme h 
spacial circumstances and that u pafly claiming the 
privik.ge must meat a four-part tm.  

Despitc these limitations, thc court said it bad "no 
dificulty concluding in the abstract that an entity's 
retrospwtivc self-assessment of it* cnmpliznce with mvi- 
ronmental regulations should be privileged in appropri- 
ate cam.'' The court also found that the audit was not 
discovarablc under Florida state law because where a 
fcderai suit inwIvus issues of state and federal law, 
federal privilege law is controlling. 

Reichhold Chemicals was repteentad by WIllirm A. 
Rwkia, then at Lord Day & Lord, Bamtt Smith, and 
now with New York firm of Schdte, Roth & Zsbel. 
Textrofi was represented by James M. Wilson of Wilson, 
Horrdl and Smith of PmsacoIa, ma. Other defvnhnts 
opposing the motion werc Ashland Oil Inc.. Amher- 
Daniels-Midland Co.. and Quantum Chemical Carp. 

(Rdchhold Cbemimb hc. V. T e x m  Inc, DC NFla, 
IVV, 92-30393-RV9 9/20/94). 
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